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THE POWER OF POLICE OFFICERS TO 
ARREST WITHOUT WARRANT. 


There can be no question that the right of 
arrest should be clearly defined. The liberty 
of the subject has always been jealously 
guarded by the common law: ‘‘Nullus liber 
homo capiatur vel imprisonetur nisi per legem 
terre,’’ is the language of Magna Charta. 
Arrests under warrant are controlled by con- 
stitutional restrictions, which, if they can not 
prevent wrongful interference with the liberty 
of the subject, aim to do so as far as possi- 
ble, or, failing to do so, to provide redress ; 
and arrests ‘without warrant, though neces- 
sary at times, for the security and good order 
of the community, are confined within the 
narrowest limits compatible with such secu- 
rity and good order. 

If treason or felony be committed, not only 
may any one present at the time arrest, but 
he must do so, or be guilty of a misprision, 
if the traitor or felon escape through his neg- 
ligence. And for such grave offenses, though 
past, arrests without warrant may be made. 
It was long thought, however, that to justify 
them it was necessary to show that the felony 
or treason had been actually committed, and 
this is still held to be the rule where a private 
person makes the arrest. But in Samuel v. 
Payne,! greater latitude was held to be proper 
in the case of an officer, and he was justified, 
if he arrested upon the charge of another, 
even though no felony had been committed. 
Subsequent cases have gone still further, and 
it is now settled that an officer may justify 
an arrest upon reasonable suspicion of felony, 
whether a charge be made or not.? Besides 
the darker offenses of treason or felony, con- 
stables were authorized to arrest night- 


11 Dougl. 345. 

2 Lawrence v. Hedger, 8 Taunt. 14; Beckwith v. 
Philby, 6 B. & C. 635,9D. & R. 487; Nicholson v. 
Hardwick, 5 C. & P. 495; Holley v. Mix, 3 Wend. 350; 
Rohan v. Sauvin, 5 Cush. 281; Eanes v. State, 6 
Humph. 53; Lewis v. State, 8 Head, 127; Kindred v. 
Still, 51 Ill. 401; Burns v. Esben, 40 N. Y. 463; 
Brooks v. Com., 61 Pa. St. 352. 


Vol. 11—No. 17. 





walkers, or such persons as were in the habit 
of being out at night for some wicked pur- 
pose. And ‘“‘it is holden by some that any 
private person may lawfully arrest a sus- 
picious night-walker, and detain him till he 
make it appear that he isa person of good 
reputation. Also it hath been adjudged that 
any one may apprehend a common notorious 
cheat going about the country with false dice, 
and being actually caught playing with them, 
in order to have him before a justice of the 
peace; for the public good requires the 
utmost discouragement of all such persons, 
and the restraining of private persons from 
arresting them, without a warrant from a 
magistrate, would often give them an oppor- 
tunity of escaping.’’> But apart from felons, 
or those suspected of felony, and common 
notorious cheats, abundantly provided for by 
various vagrant laws partly defining and 
partly extending the common law, is the great 
mass of the community, and the question of 
interest is: For what minor offenses, and 
under what circumstances, can arrests be 
made without warrant; and it is to the dis- 
cussion of this question that this article is 
addressed. 

In considering this question it is well to 
keep always in mind wherein the power of an 
officer to arrest exceeds that of a private per- 
son. Constables being peace officers were 
especially called upon to make arrests in case 
of affrays committed in their presence, but 
then any private person might arrest for an 
affray under similar circumstances. We find 
in Hawkins: ‘‘It is said that a constable 
hath authority not only to arrest those whom 
he shall see actually engaged in an affray, but 
also to detain them till they find sureties of 
the peace, as hath been more fully shown in 
the First Book; whereas a private person 
seems to have no other power in a bare affray, 
not attended with the danger of life, but 
only to stay the affrayers till the heat be over, 
and then deliver them to the constable, and 
also to stop those whom he shall see coming 
to join either party. But it is difficult to 
find any instance wherein a constable hath 
any greater power than a_private person over 
a breach of the peace out of his view; and it 
seems clear that he can not justify an arrest 
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for any such offense without a warrant from 
a justice of the peace.’’* In Tooley’s Case,° 
Lord Holt says: ‘‘A constable can not ar- 
rest, but when he sees an actual breach of the 
peace; and if the affray be over, he can not 
arrest.’ It has been much doubted whether 
an officer could arrest upon charge of a wit- 
ness of an affray. In Timothy v. Simpson,® 
an action was brought against the defendant 
for giving the plaintiff in charge to an officer 
for an affray committed in his presence, and 
‘ the court in deciding that the defendant was 
justified, remarked that the power of a con- 
stable to take upon charge must be correlative, 
but the question was not decided, the officer 
not being a party. But it is now considered 
settled that he can not arrest for an affray out 
of his view without a warrant.? It has been 
seen that a private person, according to some 
writers, might arrest a night walker, and alto- 
gether, so far as the common-law authorizes 
arrest in case of misdemeanors, the distinc- 
tion between officers and private persons 
seems to be, in the main, that officers were 
bound to do, what private persons might do. 
Further than this it would be hard to go, or 
point out an instance where an officer might 
arrest, save by virtue of some statute, where 
a private person could not likewise do so. It 
is moreover to be noticed that, with the ex- 
ception of night walkers, as to whom there 
was also an ancient statute—the old case of 
Holyday v. Oxenbridge; attempts to commit 
felony, themselves being misdemeanors; and 
offenses where it was authorized by statute, 
so far as the English cases go, there are none 
which justify arrests without warrant for any 
misdemeanors save only affrays or violent 
breaches of the peace. And this seems to be 
the doctrine of the text writers generally. 

1. A constable may arrest without warrant 
one whom he sees engaged in an affray or as- 
saulting another, or breaking the peace or 
menacing or threatening a breach of the 


42 Haw. P. C., ch. 18, § 8. 
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Wilson, 1 N. H. 56; Donovan v. Jones, 36 N. H. 246; 
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peace.8 And we find in Bacon’s Abridgment: 
‘*As constables were originally instituted for 
the better preservation of the peace, they may 
by the common law arrest felons, nd all sus- 
picious persons that go abroad in the night 
and sleep by day, or resort to bawdy houses, 
or keep suspicious company. A constable 
may, a fortiori, arrest an offender without 
warrant for treason, felony, breach of the 
peace, and some less misdemeanors, when 
committed in his view.’’® But a late case 
says as to these misdemeanors other than 
breaches of the peace, that they are only, as it 
is conceived, ‘those waich some statute gives 
a right to arrest for without warrant.’’ 1° 

In a previous article printed in the Jour- 
nAL,!! the learned author states that ‘‘it is laid 
down that ‘except for treason or felony, a 
constable, without a warrant, can only arrest 
for an affray;’ and that there can be no af- 
fray without an actual breach of the peace, as 
weapons drawn, blows struck or attempted, 
ete. And it is insisted that in certain or- 
dinances the words drunk and disorderly 
mean disorderly, not only in the sense of 
being drunk, but of causing annoyance to 
others. So as to the words ‘creating a disturb- 
ance,’ they must mean a disturbance tending 
to a breach of the peace.’’ So too, in a late 
case in New York,!” it issaid: ‘‘Unless there 
is an actual breach of the peace or an affray, 
there is nothing of which the common law 
takes cognizance.’’ And such has been the 
general statement of the law in America,!% 
though there are some expressions of the 
courts which would seem to uphold a contra- 
ry doctrine.44 On the other hand it is con- 
tended by Mr. Greaves in an article originally 
published in the Law Times, and reprinted in 
the third edition of Cox and Saunders Criminal 
Law Consolidation Acts, that ‘‘in all cases 
where a party is caught in the act of commit- 
ting any misdemeanor, he may be arrested by 
any private person present, the same as in 
cases of felony.’’ In support of this view, he 
adduces the doctrine that a private person 
may arrest without warrant any one who is 
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attempting to commit a felony, the attempt 
being at common law a mere misdemeanor. 
He quotes also Holyday v. Oxenbridge, and 
adduces the similarity of misdemeanors as 
stated in Fox v. Gaunt.!© But probably the 
best answer to this is found in Mr. Bishop’s 
comments,!® that it ‘‘would tend to promote 
public disturbance rather than check it, and 
it would be difficult to suppose that the law 
could give it countenance.’’ ‘‘And the com- 
mon understanding of the profession and 
mankind must have been so from the earliest 
periods of our law until now; else our books 
of reports would contain cases in which ar- 
rests had been actually made in those circum- 
stances in which, according to the views thus 
stated, they would seem to be of evil ten- 
dency.”’ 

2. In order to prevent crime, arrests may, 
by the common law, sometimes be made; as 
where a felony or a breach of the peace is 
about to be committed.!” Such is the case of 
Hancock v. Baker.14® So where there is 
a continuing danger, and a continuing pur- 
suit, it is the duty of a policeman to exercise 
his authority in order to prevent a further 
breach of the peace.!® And it has been held 
that one having counterfeit money in his 
possession, under suspicious circumstances, 
may be arrested without warrant.2°  Ar- 
rests of night walkers may be classed under 
this head, and also the confinement of per- 
sons disordered in mind, which is allowed 
under certain circumstances.2!_ It has 
been urged that policemen, being con- 
servators of the peace, to preserve the same, 
may arrest persons committing various misde- 
meanors, other than affrays, in their view. It 
would seem that there is here some confu- 
sion of ideas. A policeman is authorized to 
use such force as is necessary to preserve the 
peace, but no more. Thus in Imason vy. 


13 Ante, note 7. 
14 Mitchell v. Lemon, 34 Md. 181; Roddy v. Finne- 
gan, 43 Md. 490; Stage Horse Cases, 15 Abb. Pr. (N. 
8.) 63; 1 Bishop Crim. Proc., 3d Ed., § 183,and notes. 

153 B. & Ad., 798. 

161 Bishop on Crim. Procedure, 3d Ed., note 4, 
§ 170. 

17 Rex v. Hunt, 1R. & M. C. C. 93; Rex v. How- 
arth, R. & M. C. C. R. 207; Reg. v. Lockley, 4 F. & 
F, 155. ‘ 

182 B. & P. 260. 

19 Reg. v. Light, D. & B. C. C. 332. 

20 Syalding v. Preston, 21 Vt. 9. 

21 Bro. Ab., Tit. False Imprisonment, pp. 25, 28. 








Cope,?? the marshal, whose duty it was to 
keep a passage-way open for the transit to 
their carriages of the members of the corpora- 
tion on the day of a public meeting in the 
Guildhall, was held liable for striking a per- 
son in the face, who being told to stand back 
did not, because it was said he might have 
used pressure. So an officer may lay hands 
on a person creating a disturbance in a public 
house to remove him, or even to remove him 
from in front of the house, if he refuse to go 
away and uses threatening language; and if 
he stab the officer, this, if death ensued, 
would be murder.?? And it has been held 
that if a person, by playing music in the 
street, is collecting a crowd of dissolute per- 
sons at night, a policeman may order him to 
move on, and may lay his hand on the per- 
son’s shoulder, but not strike him.** If then 
the officer in the execution of his duty, wheth- 
er at common law, or under statute, calls on 
any person to refrain from doing whatever the 
law forbids, he may use such force only as is 
necessary to cause the person to refrain. If 
violent resistance be made, there is a new of- 
fense, justifying arrest. And it may possibly 
be that, without violence, if an offense is per- 
sisted in, which is of such a character that no 
opportunity exists to obtain a warrant, and it 
san not otherwise be stopped than by arrest- 
ing the offender, such an arrest would be 
justified.25 In Donovan v. Jones,?6 it was 
held that arrest without warrant could not be 
made for placing a nuisance not specified in 
the police regulations in the highway. Mr. 
Bishop in commenting on this case says: 
**Yet, doubtless there may be circumstances 
in which the persistent conduct of placing and 
continuing to place nuisances in a public and 
thronged street, would justify a police officer 
in interfering, by arresting the wrong-doer 
without waiting to obtain a warrant from a 
magistrate.’’?7 

3. The power of arrest has been by vari- 
ous statutes and municipal ordinances 
greatly extended, according to the ac- 
tual or presumed necessities of different lo- 
calities. The variety of these acts forbids 


225 Car. & P. 193. 
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24 Reg. v. Hagan, 8 C. & P. 167. 
2% Whart. Crim. Pl. & Pr., 8 ed., §§ 8, 17. 
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any extended comment: but to determine the 
state of the law in any particular place, they 
should be carefully considered. . Such are 
acts providing for the arrest of persons who 
are drunk and disorderly; acts to suppress 
intemperence and gaming; to prevent cruelty 
to animals; to prevent obstructions of high- 
ways, or driving vehicles on the sidewalks of 
streets in cities ; to prevent unnecessary trav- 
eling on the Lord’s day; to close tippling 
houses on Sunday, etc.; to secure order in 
markets, ete., many of which provide for sum- 
mary arrests. Two general rules, however, 
apply to all of these: 1st. The offense must be 
committed in the officer’s view.** 2d. The 
statutes being in restraint of personal liberty 
are to be construed strictly.29 The authority 
of policemen, for the preservation of order 
and the security of the public peace, should 
be broad enough to accomplish the purpose, 
but no broader It has often been unwar- 
rantably stretched and shamefully abused. 
The correction is to be found in an exact de- 
termination of their powers. It is to be re- 
membered that arrests for trivial causes, 
without warrant, not only tend to create 
breaches of the peace, but, by increasing the 
offense of resistance to officers, to lessen the 
dignity of the law. In addition to this they 
are opposed to the spirit of free institutions. 





CHARGING A TRUSTEE OR EXECUTOR 
WITH IN'TEREST.—IL. 

The question, to which we referred last week, 
whether a cestui que trust whose money has been 
employed in trade by the trustee can elect to take 
profits for one part of the trading and interest for 
another. seems to have been first discussed in the 
case of Heathcote v. Hulme, 1 Jac. & W. 122, 
where Sir T. Plumer, M. R., said that where the 
business in which the trust money has been en- 
gaged has been carried on without any break, the 
cestut que trust proceeding against the trustee must 
make his election which mode of account he will 
adopt for the whole period of employment of the 
trust money. He must consider which mode will 
be the most advantageous to him, and to the 


2 Fox v. Gaunt, 3 B. & Ad. 798; Com. v. Carey, 12 
Cush. 246; Com. v. McLaughlin, Id. 615; Pow v. 
Beckner, 3 Ind. 475; Roddy vy. Finnegan, 438 Md. 490; 
Stage Horse Cases, 15 Abb. Pr. (N. 8.) 51; Quinn v. 
Heisel, 40 Mich. 576; Mayo v. Wilson, 1 N. H. 53; 
Roberts v. State, 14 Mo. 138; Main v. McCarty, 16 Ll. 
441; White v. Kent, 11 Ohio St. 550. 

2% Ramsey v. Foy, 10 Ind. 493; State v. Dale, 3 Wis. 


mode he selects he must adhere. The grounds on 
which the learned judge based this doctrine are 
not very satisfactory. To hold otherwise, he 
thought, ‘would be contrary to the principle on 
which the option is given; the cestui que trust 
elects whether he will ratify the employment of 
his capital in the trade; if so he takes the profit,”’ 
and if not, the interest. It is difficult to see how 
the cestui que trust can be said to ‘‘ratify”’ the em- 
ployment of the money more by electing to take 
the profits than by electing to take interest in lieu 
of profits. The interest is only a rough way of 
ascertaining the probable return for capital em- 
ployed in trade, five per cent. being the rate sup- 
posed by the courts to be ordinarily paid on such 
capital. How can the cestue que trust who takes 
interest on the footing of the trust fund being 
employed as capital in the trade carried on by the 
trustee be said to ‘ratify’? such employment any 
less than the cestui que trust who chooses to take 
the actual profits? The doctrine that the cestui 
que trust can not elect to take profits for one part 
of the trading and interest for another can hardly 
be supported on the reasons given by Sir T. 
Plumer, and until a court of appeal has considered 
the subject, the general rule he laid down must be 
accepted with caution. 

In Heathcote v. Hulme, however, it was adiit- 
ted that there may be circumstances which would 
be sufficient to break the period during which the 
trade was carried on; for instance, if the trust 
property was withdrawn by the trustee from one 
trade and embarked in a new one, or in one car- 
ried on at a different place. 1J. & W. 133. In 
that case the trade which had been carried on by 
an intestate was continued after his death in 1799, 
by his admninistratrix, in conjunction with several 
other persons, who were nominally partners, but 
had no interest in the stock-in-trade. In 1801 a 
notice of dissolution of the partnership was pub- 
lished, merely, however, in order to get rid of one 
of the nominal partners; there was no winding 
up of the business, which was afterwards carried 
on by the other partners, with the capital belong- 
ing to the estate of the intestate. ‘The question arose 
whether the cestui que trust could obtain profits 
for one part of the time and interest for the other. 
Sir T. Plumer, M. R., held that there had not 
been a sufficient break in the business, and that 
the cestui que trust must elect to have the account 
tuken in the same way fur the whole period of the 
trading. 

A trustee or executor who lends trust money to 
a firm in which he is a partner, to be used in their 
business (Vyse v. Foster, 21 W. R. 207, L. 
R. 8 Ch. 333; see Townend v. ‘Townend, 
1 Giff. 201); or allows money which he 
ought to have ealled in to remain on loan 
to his firm, (Jones v. Foxall, 15 Beav. 383), 
will, apparently, be charged with interest at the 
rate of five per cent. per annum on the whole of 
the money, if the cestui que trust elects to take in- 
terest. But if the cestui que trust elects to claim 
profits, he cannot obtain more than the trustee’s 
share of the profits of the business in which the 





195; 1 Bish. Crim. Proc., 3d ed., § 184. 
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for, on the prineiple referred to at the commence- 
ment of these articles, the trustee is only to be 
charged on the ground that he either has or ought 
to have made profit by his use of the trust moneys, 
and he could not obtain more than a share of the 
profits of the partnership business. As regards in- 
terest, however (although there seems to have 
been no decision on the point), he would be pre- 
sumed to have obtained ordinary trade interest on 
all the trust money invested in the business. 

Trust money which a trustee who is a trader 
keeps at his banker’s in his own name, will be 
presumed to be employed by him in trade, since 
he obtains in his business the advantage of the 
additional credit arising from increased balances 
in his favor. Sutton v. Sharpe, 1 Russ.151; Treves 
v. Townshead, 1 Bro. C. C., 385; Jn re Hilliard, 1 
Ves. jun. 90; Young v. Combe, 4 Ves. 104; Rocke 
v. Hart, 11 Ves. 61; Williams v. Powell,15 Beav. 
461, 468. It is not very clearly settled whether 
this presumption is capable of being rebutted by 
the trustee, or, if so, what evidence will suffice to 
rebut it. The remark of Romilly, M.R., in Wil- 
liams v. Powell, 15 Beav. 469, that *‘the burden 
lies on the executor to show that, in fact, he has 
not had benefit in his trade from this increased 
balance at his bankers’,”’ taken in connection with 
the fact that the executor in that case had mixed 
the assets with his own moneys at his bankers’, 
seems to point to a general right to rebut the 
presumption, but it is conceived that this is in- 
consistent with the rule as laid down in the other 
cases cited above. Where the trustee trader has 
mixed the trust money with his own money in 
his bankers’ account, the court, it is apprehended, 
will conclude that he must have obtained benefit 
from increased credit. Where, however, he has 
**set apart the trust money to a separate account, 
so us to have no direct use of it, though he 
might with regard to other accounts have had 
an indirect benefit from the trust balance lying 
with his bankers,’”’ yet according to a dictum of 
Knight-Bruce, V. C., in Melland v. Gray, 2 Coll. 
300, the trustee *“*might not be charged with in- 
terest upon it.””) This is clearly a mistake, prob- 
ably on the part of the reporter. The trustee 
would, of course, be liable to interest if he kept 
the money uninvested, although placed to a sepa- 
rate account at his bankers’ (Ashburnham vy. 
Thompson, 13 Ves. 402); the question is whether 
he would be liable to interest at the rate of five 
per cent. It is to be regretted that the reporter 
of Ashburnham v. Thompson has omitted to state 
the rate of interest with which the executors in 
that case (who appear to have used the assets in 
trafticking in stocks) were charged. ‘There seems 
to be little doubt on principle that if a trustee 
trader can prove that he has kept the trust money 
toaseparate accountat his bankers, and especially 
if he has caused such account to be entitled “trust 
account,”’ he will not be charged with more than 
four per cent. interest. 

4. lt has been held that where an executur has 
retained in his own hands moneys belonging to 
the testator’s estate which ought to have been ap- 








plied in payment of debts of the testator, bearing 
interest at a higher rate than four per cent. per 
annum, the executor will be charged with the 
same rate as he has paid on such debts. Hall v. 
Hallett, 1 Cox, 134, 138; Turner v. Turner, 1 Jac. 
& W.39, 43. As in the case considered above, 
under the head (2), the executor has ‘*done dam- 
age to the estate,’’ and. according to the decisions 
above cited, he must make good such damage. It 
is to be observed, however, that in Hall v. Hallett 
the executor who retained the balances was en- 
gaged iu trade. See p. 138. 

5. Some rather unguarded observations of the 
judges in Burdick v. Garrick, 18 W. R. 288, L. R. 
5 Ch. 233, have tended to throw this subject into 
confusion. Lord Hatherley, C., said, L. R. 5. Ch, 
241: “The Vice-Chancellor has directed interest 
to be charged at the rate of five per cent... which 
appears to me to be perfectly right, and for this 
reason, that the money was detained in the de- 
fendants’ own hands, and was made use of by 
them. That being so, the court presumes the rate 
of interest made upon the money to be the ordi- 
nary iaterest—namely, five per cent.’’ Taken by 
themselves, these observations would imply that 
the rate with which trustees or executors were to 
be charged, in the absence of special cireum- 
stances, was the current rate of interest, and that, 
at the present time, the rate was five per cent. 
But it seems obvious that the learned judge was 
referring to the case before him, in which the 
fiduciaries had employed the money in their busi- 
ness (see p. 237); and Lord Hatherley (whose 
attention was obviously mainly directed to the 
question of compound interest) no doubt meant, 
in the observations above quoted, to refer to in- 
terest upon trust money employed in trade, in 
whick case his remarks would have been strictly 
accurate. Inthe same way Lord Justice Giffard’s 
statement (p. 243), that ‘*the question of interest 
clearly depends upon the amount which the per- 
son who has improperly applied the money may 
be fairly presumed to have made. If he has ap- 
plied it to his own use, I think it is quite right to 
say that he ought never to be heard to say thathe 
has made less than five per cent., and that that is 
a fair presumption to make,” is explainable on the 
supposition that he was speaking with reference 
to the case before him, of the employment of trust 
money in trade; although it must be confessed 
that the next sentence—‘if you seek to go further 
than that, and to charge him with more than five 
per cent., vou must make out a case for that pur- 
pose”’—is inconsistent with this view. When, 
however, we turn to the Weekly Reporter (which so 
often corrects the errors of the so-called author- 
ized reports), we find at once that the reporter 
must have blundered. In 18 W. kK. 288, Lord Jus- 
tice Giffard is (without any doubt correctly) re- 
ported to have said that ‘if an executor has made 
use of the money in trade, he must be presumed 
to have made five per cent.’’ 

6. It would seem that where a testator has di- 
rected **the best and utmost interest’? to be made, 
and it is admitted by the trustee that four per 
cent. is not the utmost interest that could be 
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made, the court will charge a trustee who keeps 
ue the trust money himself with interest at the rate 
ok of five per cent. Forbes v. Ross, 2 Bro. C. C. 430. 








DISBARMENT OF ATTORNEY—LIBEL ON 
JUDGE. 


RE STEINMAN. 


- Supreme Court of Pennsylvania, October, 1880. 


To justify the summary disbarment of an attorney 
who, being also an editor, published in his newspaper a 
gross libel on a judge, it must appear that his motive 
was to acquire an influence over him inthe exercise of 
his judicial functions through the instrumentality of 
popular prejudice. 


Error to the Court of Quarter Sessions of Lan- 
caster County. 

SHARSWOOD, C. J., delivered the opinion of the 
court: 

The record before us has been brought up by : 
writ of error under the Act of Assembly approved 
j May 19, 1879, L. 66, entitled ‘An act regulating 
7a proceedings against Attorneys at Law in this 

Commonwealth.’’ It provides ‘that in all cases 
of any proceedings in any court of this Common- 
wealth against any attorney of said court for any 
unprofessional conduct as an officer of said court, 
said attorney shall be entitled to a writ of error 
from the Supreme Court of this Commorwealth, 
, as in civil cases to said court from any judgment, 
: order or decree of such court against him as such 
Sa officer, which writ of error shall remove the record 


and it shall be the duty of said court to review 
the same de novo, and the complainant shall have 
the right to offer new testimony by deposition or 
otherwise, as said Supreme Conrt may direct; and 
upon hearing said court may modify, revise or af- 
firm said judgment, order or decree of the court 
below, as the justice of the case may require.” 
Other provisions are added as to the bearing of the 
case in any district and giving it a preference over 
all other than homicide cases, and as to the costs 
—all of which, to say the least, are unusual. The 
remedy by writ of error, which properly requires 
two parties, is certainly not the best which could 
be devised; and what is meant by reviewing the 
case de novo is not very intelligible, unless it be 
from what follows, that the court is to hear any 
new testimony which may he offered by the com- 
plainants, but not by the court below or any other 
parties if there can be any other. On the whole, 
it is a curious piece of legislative patchwork. 
How far the provision that this court shall hear 
new testimony and decide the case as if it was a 
ee new one conflicts with that article of the Consti- 
' tution which prohibits the Supreme Court from 
the exercise of any original jurisdiction, exceptin 
a few specified cases, isa question which does not 
arise, as the controversy here is presented fully in 
the record, and we are not asked to look out of it. 


and all proceedings therein to the Supreme Court; | 





The complainants were members of the bar of 
Lancaster county, and were also editors of a news- 
paper published there. They printed in their 
paper an article severely reflecting upon the con- 
duct ot the court in a certain prosecution in the 
Quarter Sessions in which the defendant had been 
acquitted on an indictment for violating the liquor 
law. It charged that the acquittal ‘‘was secured 
by a prostitution of the machinery of justice to 
serve the exigencies of the Republican party,” 
and added that, as the judge belonged to that 
party, it was “unanimous for once that it need 
take no cognizance of the imposition practiced 
upon it and the disgrace attaching to it.” We 
may safely assume that it meant to charge and 
did charge that the judge had decided the case 
wrongfully from motives of political partisanship. 
We have no hesitation in pronouncing such a 
publication to be a gross libel on its face. Nothing 
can be more disgraceful—not even, perhaps, that 
of direct bribery—than such an imputation on the 
motives of a judge in the administration of justice. 

The court thereupon sent for complainants, and 
on their appearance and taking upon themselves 
the responsibility of the publication in question, 
entered rules upon them to show cause why they 
should not be disbarred and their names stricken 
from the list of attorneys for misbehavior in their 
offices as attorneys. To this rule they appeared 
and put in answers respectively, and the rule was 
afterward made absolute. 

Many objections have been raised to the pro- 
ceeding, which we will not stop to consider. We 
entertain no doubt that a court has jurisdiction, 
without any formal complaint or petition, upon its 
own motion to strike the name of any attorney 
from the roll in a proper case, provided he has 
had reasonable notice and been afforded an oppor- 
tunity to be heard in his own defense. 

No question can be made of the power of a 
court to strike a member of the bar from the roll 
for official misconduct in or out of court. By the 
73d section of the act of April 14, 1834, P. L. 354, 
it is expressly enacted that ‘if an attorney at law 
shall misbehave himself in his office of attorney, 
he shall be liable to suspension, removal from of- 
fice, or to such other penalties as have heretofore 
been allowed in such cases by the laws of this 
Commonwealth.”” We do not mean to say—for 
the case does not call for such an opinion—that 
there may not be cases of misconduct not strictly 
professional which would show a person not to be 
fit to be an attorney, nor fit to associate with hon- 
est men; thus if he was proved to be a thief, a 
forger, a perjurer, or guilty of other offenses of 
the crimen falsi. But no one, we suppose, will 
contend that for such an offense he can be sum- 
marily convicted and disbarred by the court with- 
out formal indictment, a trial and conviction by a 
jury, or upon confession in open court. Whether 
a libel is an offense of such a character may be a 
question; but certain it is that if the libel in this 
2ase had been upon a private individual, upon a 
public officer such as the district attorney, the 
court could not have summarily convicted the de- 
fendants and disbarred them from practice. The 
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office of an attorney is his property, and he can 
not be deprived of it unless by the judgment of 
his peers, and the law of the land—the last phrase 
meaning, as we have been taught by Lord Coke, 
‘due process of law.’’ By the seventh section, 
the first article of the Constitution of 1874—the 
Bill of Rights—it is declared ‘“‘that no conviction 
shall be had in any prosecution for the publication 
of papers relating to the ofticial conduct of officers 
or men in public capacity. or to any other matter 
proposed for public inves igation or information, 
when the fact that such publication was not mali- 
ciously made shall be established to the satisfac- 
tion of a jury.” This is a new and very important 
provision introduced into the Bill of Rights by 
the Constitution of 1874. It would be a clear in- 
fraction of its spirit, if not its letter, to hold that an 
attorney can be summarily disbarred for the pub- 
lication of a libel on a man ina public capacity, 
or when the matter was proper for public inves- 
tigation or information; for as he certainly does 
not forfeit his constitutional rights as a free man 
by becoming an attorney, it guarantees to him 
immunity from all liability to punishment in the 
case of *‘the publication of papers relative to the 
official conduct of officers or men in public 
capacity, where the fact that such publication was 
not maliciously or negligently made shall be es- 
tablished to the satisfaction of the jury.” 

But the gravamen of the offense of the com- 
plainants was that the publication was a libel on 
the court of which they were attorneys—and this, 
it is earnestly contended, was ‘*misbehavior in 
their office,”” which gave the court power to ex- 
ercise summary jurisdiction by removing them 
from their office. 

The duty of an attorney is briefly comprehend- 
ed in the terms of his oath ‘‘to behave himself in 
the office of attorney according to the best of his 
learning and ability, and with all good fidelity, as 
well to the court as to the client.’ Was the pub- 
lication in question a breach of this oath? Fideli- 
ty to the court includes many particulars, but they 
all evidently concern his official relations. ‘The 
sum of the matter,’’ says Chief Justice Gibson in 
Austin’s Case, 5 Rawle, 205, ‘‘is that an attorney 
at law holds his office during good behavior and 
that he is not professionally amenable for a scru- 
tiny into official conduct of the judge which would 
not expose him to legal animadversion as a citi- 
zen.’ Some of the remarks in the opinion in that 
case have been much relied upon by the learned 
counsel who appeared as amici curie in support of 
the action of the court below. But there are two 
considerations bearing upon the question which 
now exist, but did not at the time that decision 
was rendered. The first is the new provision on 
the subject of the liberty of the press, which has 
been introduced into the Bill of Rights of the 
Constitution of 1874, and the second is that at 
that time the judiciary was not elective. Judges 
in 1835 were appointed by the Governor, and their 
term of office was during good behavior. There 
might then be some reason for holding that an 
appeal to the tribunal of popular opinion was in 
all cases of judicial misconduct a mistaken course 





and unjustifiable in an attorney. The proceed- 
ings by impeachment or address were then the 
ones,and the only ones, which could be resorted to, 
to effectively remedy the supposed evil. To peti- 
tion the Legislature was then the proper step. 
To appeal to the people was to diminish conti- 
dence in the courts and bring them into contempt 
without any good results. We need not say that 
the case is altered, and that itis now the right and 
the duty of a lawyer to bring to the notice of the 
people who elect the judges, every instance of 
what he believes to be corruption or partisanship. 
No class of the community ought to be allowed 
freer scope in the expression or publication of 
opinion as to the capacity, impartiality or integ- 
rity of judges, than the members of the bar. 
They have the best opportunities of observing and 
forming a correct judgment. They are in con- 
stant attendance on the courts. Hundreds of 
those who are called on to vote, never enter a 
court house, or if they do, it is only at intervals 
as jurors, witnesses or parties. To say that an 
attorney can only act or speak on this subject 
under liability to be ealled to account and to be 
deprived of his profession and livelihood by the 
very judge or judges he may consider it his duty 
to attack and expose, is a position too monstrous 
to be entertained for a moment under our present 
system. 

In admitting. as he seems to do, that a libel on 
the court may be a breach of professional duty in 
an attorney, Chief Justice Gibson adds a most 
material qualification: ‘*The motive should be 
clearly shown to have been the acquirement of an 
influence over the judge in the exercise of his 
judicial functions by the instrumentality of popu- 
lar prejudice.*” No such motive has been or can 
be imputed to the complainants. The learned 
judge who delivered the opinion of the court be- 
low imputes no such motive to them. He says: 
“Their motive, though not openly or at all 
avowed in the publication, is too obvious to ad- 
mit of doubt. The least reprehensible motive by 
which their professional misconduct can be sup- 
posed to have been animated is a desire for prom- 
inence or notoriety in the editorial corps. The 
real or true motive could be no other than partisan 
malice, or wilful, headlong zeal to promote par- 
tizan interests in the face of their official fidelity 
to this court, and regardless of all consequences.” 
Suppose the motives here assigned be the true 
motives which actuated the complainants—a de- 
sire for notoriety, and a wilful, headlong zeal to 
promote partisan interests—what had they to do 
with professional conduct or fitness to practice 
law? The complainants, in their sworn answers 
to the rule, aver that in making the publication in 
question, they were ‘‘acting in good faith, with- 
out malice, and for the public good.”’ 

Of course we mean to express no opinion on the 
merits of the controversy between the court be- 
low and the complainants. We concede to the 
court all that has been claimed on their behalf— 
that the publication in fact was a false and mali- 
cious libel, and that in making the rule absolute 
they were actuated by a simple desire to uphold 
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the authority and dignity of the court. If this 
was a mere question of discretion, we are of 
opinion their order wasa mistake. The act of 
1879 gives this court jurisdiction to review the 
discretion of the court below, and we think it was 
not in this case wisely exercised. 

The order which made absolute the rule to show 
cause why the names of the complainants should 
not be stricken from the list of attorneys is hereby 
vacated and the rule discharged, and it is ordered 
that the complainants be restored to the bar, the 


“cost of this proceeding and writ of error to be 


paid by the county of Lancaster. 





FIRE INSURANCE — GENERAL AVERAGE. 





MERCHANTS, ETC. TRANS. CO. v. ASSOCIATED 
FIREMEN’S INS. CO. 





Court of Appeals of Maryland, May, 1880. 


Under a policy of fire insurance on a ship, the insurer 
is not liable to general average on the cargo, although 
the damage was incurred by submerging the ship in or- 
der to extinguish the fire. 


Action on policies of fire insurance. The case 
was tried before the Supreme Court of the City of 
Baltimore, Dobbin, J. presiding, upon the follow- 
ing agreed statement of facts: It is admitted that 
on the 20th day of October, 1877, while the 
steamer George Appold was loading in the port 
of Savannah, a fire occurred in the lower fore- 
hold, which was filled with cotton, and that the 
fire did not extend to or damage the ship else- 
where; that the total damage direct or indirect 
by fire to the ship was $2,850, not including the 
general average loss claimed by plaintiff as part 
thereof; that the total amount of insurance on the 
vessel was $80,000; that the proportion of the 
damage to the vessel chargeable to these defend- 
ants whose policies are for $5,000, is $178.13 each, 
and of thuse whose policies are for $2,500 is 
$89.06 each; that before the institution of this 
suit each of the defendants whose policy was for 
$5,000 tendered to the plaintiff the sum of 
$178.13, and each of those whose policy was for 
$2,500, tendered to the plaintiff the sum of $89.06, 
which the plaintiff refused to accept. It is agreed 
that the protest and the vouchers on which the 
adjustment of average is made up may be used in 
evidence, subject to exception as to the propriety 
of each item and the admissibility of the facts on 
which it is formed; that the policies, the execu- 
tion of which is admitted, shall be submitted to 
the court and jury as evidence; that issues in all 
the cases shall be considered as properly joined, 
and errors in pleading waived; that judgment 
shall be rendered against each defendant for the 
amount of the verdict of the jury under the in- 
struction of the court; but that if said amount 
shall not exceed that which was tendered, judg- 
ment for costs shall be rendered in favor of the 
defendants. All parties hereby reserve the right 





of appeal. Upon this state of facts the court in- 
structed the jury as follows: 

DosBIn, J.: “This is an action brought 
by the plaintiff to recover from the defend- 
ant, for an alleged loss under its policy issued 
to indemnify the plaintiff for ‘loss or dam- 
age by fire, to the amount of five thousand dollars, 
on the steamer George Appold, her hull, tackle 
and apparel.’ The steamer was at a wharf in 
Savannah, loading with cotton, when a fire broke 
out among the cotton in the fore-hold, setting fire 
to the ship, and threatening the entire destruction 
of the ship and cargo. To put out the fire and 
avert further loss, it was found necessary to flood 
the ship with water, the result of which was that 
the further progress of the fire was arrested. Un- 
der a provision in the policy, the actual damage 
done to the ship by the fire was submitted to the 
appraisement of assessors, mutually chosen by 
the insurers and the insured, and the extent of it 
in money ascertained. But the damage inflicted 
by the fire and by the water upon the cargo was 
thought to be a proper subject for adjustment by 
general average, and a proportion of this loss was 
assessed upon the ship. In this suit the plaintiff 
insists that it is not only entitled to recover the 
sum found to be the value of the injury actually 
inflicted upon the body of the ship by the fire, but 
is also entitled to recover the general-average as- 
sessment upon the ship, as an immediate and 
proximate result of the fire. The defend- 
ant does not dispute the plaintiff's right 
to recover for the actual damage to the 
corpus of the ship, and has tendered that 
amount; but it does deny the plaintiff's right to 
recover for the general-average loss upon the 
cargo, as a risk not within the terms of its policy. 
It is this question the court is now called on to 
determine, and to do so we must look at the na- 
ture of the contract between the parties, and the 
obligations it imposes. The contract of fire in- 
surance is one in which the insurer, for a consid- 
eration, undertakes to indemnify and save harm- 
less the insured from loss or damage by fire to a 
specific thing named in the contract. The rela- 
tion of the insurer to the subject insured is one 
wholly dependent upon contract, and his respon- 
sibility is to be measured by the express terms of 
the instrument. He has no property in the thing 
insured from which the law might imply or infer 
a duty or responsibility with reference to it, be- 
fore the contingency arises which he has insured 
against, and when that contingency has happened, 
the measure of his responsibility is to be found in 
the words of his bargain. Thus in the case at bar, 
the defendant agreed to make good any loss or 
damage that the material thing, called the 
‘George Appold,’ might actually sustain by fire, 
and not to do, or pay for the doing of, any act to 
prevent such loss. To enlarge this responsibility 
by any implication which would make the risk 
assumed by the insurer larger than naturally be- 
longs to it by its express terms, would introduce 
an element of uncertainty in these contracts de- 
structive of the business of fire insurance, in the 
preservation and right use of which the commu- 
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nity has so large an interest. The risk imposed by 
such a construction would vary with every advent- 
ure, for it is easy to see that if the jettison or the 
flooding were of paving stones, his liability upon 
general average would be smali,while if of silks and 
wines it might be enormous. He would then be 
made to take a risk which he could not measure 
in advance, and for which he would not be paid. 
He would practically be taking a risk upon un- 
known cargo whilst his policy is only upon the 
ship. The extension of such a principle would 
make the insurer liable for all labor or other ex- 
penditure which might be incurred in successful- 
ly preventing a fire, upon the ground that such 
expenditure was for the benefit of the underwrit- 
er, whilst the actual occurrence of the loss is the 
only contingency which the terms of his policy 
require him to make good. To provide against 
such a demand the insurer inserts a condition in 
his policy that the insured shall do all in his pow- 
er to protect and preserve the subject insured, 
and this he must do at his own expense. When 
these exertions fail, and loss or damage to the 
material thing which is the subject of the insur- 
ance ensues, then, and then only, the responsibili- 
ty of the insurer arises. Beng of the opinion that 
the general-average assessment upon the ship for 
loss upon the cargo is not within the risk as- 
sumed, it is needless to consider the other ques- 
tions argued at the bar.”’ 

In accordance with the above opinion, the jury 
rendered a verdict for the plaintiff for $178.13. 
The plaintiffs appealed. 

ROBINSON, J., delivered the opinion of the 
court: 

This suit is brought by the appellant on a policy 
insuring the steamer “George Appold” against 
loss by fire. On the 20th of October, 1877, while 
loading at Savannah, a fire was discovered among 
a cargo of cotton stored in the fore-hold of the 
steamer, and in order to save the steamer and 
cargo from destruction, it was found necessary to 
submerge the vessel. The damages direct and 
indirect to the steamer itself were estimated at 
$2,850. and the damages to the cargo at $10,000. 
The adjuster to whom the matter was referred, 
decided that according to the usage and laws of 
the port of Baltimore, the damages to the cargo 
were subject to general average: and the appel- 
lant as owner of the steamer was obliged to con- 
tribute tothe cargo the sum of $5,231.29. The 
steamer was insured by the appellee and other 
fire companies to the amount of $80.000. The 
fire companies tender themselves ready to pay 
$2,850, the amount of damages found to be done 
to the steamer itself, but the appellant contends 
that in addition thereto he is entitled to recover 
the sum paid by him under general average to the 
cargo. And this is the question and the sole 
question at issue between the parties. 

Were this a question to be determined purely 
upon equitable principles, there might be some 
ground for this contention. ‘The steamer was 
fully insured, and in event of her destruction by 
fire, the insurers would have been liable for the 
entire loss sustained by the appellant. In that 





event, instead of $5,231.29, now claimed by the 
insured, they would have been obliged to pay the 
entire amount covered by their respective policies. 
If the steamer was saved from destruction by 
being submerged, and the appellant as owner was 
in consequence thereof obliged to pay five 
thousand dollars for damages to the cargo, it 
would seem but fair and equitable that he should 
be reimbursed a loss thus incurred for the benefit 
and protection of the insurers. 

The liability, however, of the insurer is one 
arising upon contract, and must be determined by 
the terms of the policy upon which this suit is 
brought. It is hardly necessary to say that a 
policy of insurance like any other contract must 
be construed according to the evident intention 
of the parties, to be gathered from the language 
used taken in connection with the subject matter 
to which it refers. The rights and obligations of 
the parties to this suit must therefore be deter- 
mined by the contract as made between them; 
and we have no power to add new conditions or 
to extend the risk beyond what is fairly within 
the terms of the policy itself. Now what are the 
terms of this policy? Looking to the face of it, 
we find the thing insured is a steamer, and the 
peril insured against is loss by fire. No other 
risk was assumed by the insurer, and indemnity 
against loss from this peril, and this alone, was the 
consideration for which the premium was paid by 
the insured. Here there isa contract in regard 
to a specific subject and made for a specific pur- 
pose; and by it the correlative rights and obliga- 
tions of the parties must be determined. It is not 
contended that the appellee has in express terms 
agreed to reimburse the appellant for losses which 
as owner he might be obliged to contribute to the 
cargo, but the argument is that the insurer is 
liable for damages resulting directly from the 
peril insured against, and that actual combustion 
is not always the test by which such damages are 
to be ascertained. This in a certain sense is true. 

The insurer of a stock of goods is liable for 
damages caused by water, although the water 
was used to extinguish a fire upon the house in 
which such goods are stored. And upon the 
same principle it has been held that the insurer of 
a house is liable for destruction when such de- 
struction was absolutely necessary to arrest a fire 
in acity. Fire Ins. Co. v. Corlies, 21 Wend. 367; 
Witherell v. Maine Ins. Co. 49 Me. 200; Geisek y. 
Crescent City Ins. Co., 19 La. Ann., 297; Hillier 
v. Alleghany Ins. Co:, 3 Pa. St. 470; Thompson y. 
Montreal Ins. Co., 6 U. C. Q. B. 319% In 
these and other like cases, the law presumes that 
the parties from the very nature of things must 
have contemplated the natural and physical con- 
sequences resulting from the peril insured against. 
So in this case the appellee is not only liable for the 
damages to the ship from actual combustion, but 
also for damages to the vessel resulting directly 
from the means used to extinguish the fire. But 
the liability of the insurer arising in cases where 
the peril insured against has been the proximate 
cause of the loss has never been held to embrace 
damages to other property not insured. 
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If then the appellant is entitled to recover in 
this suit, it must be upon the ground that general 
average constitutes and forms a part of the risk 
assumed by the appellee. 

Now it is well known that fire policies have been 
in existence for centuries, and cases like the pres- 
ent, where the vessel has been insured by such 
policies, and the cargo insured under marine pol- 
icies, must have frequently occurred; and yet no 
case has been found in which it has been held 
that the fire policy must contribute to the loss 
sustained by the cargo. Not only this, but the 
proof in the record shows that the us»ge and laws 
recognized by mercantiJe men, and by which such 
policies are construed, are all against this conten- 
tion. In determining for the first time a question 
arising upon insurance, such usage and laws are 
entitled to weight, not only because they are ap- 
proved and sanctioned by practical and sagacious 
men in regard toa subject matter in which they 
are alike interested, but also because the parties 
must be presumed to have contracted with refer- 
ence to them. The whole law of insurance, it has 
been said, has done little else than to adapt such 
laws and usages, and to give to them the force of 
authority. Nor do we see how the contention of 
the appellant can be supported on principle. The 
whole scope and object and purposes of a fire pol- 
icy are different from those of a marine risk. By 
the former the insurer agrees to indemnify against 
loss by fire. That is the only peril for the loss for 
which he agrees to become responsible, and we 
have no right to enlarge the contract or to extend 
the risk by implication. By a marine policy the 
underwriter engages to pay not only the loss or 
damage to the thing insured, but also to reim- 
burse the owner all sums paid by him under the 
laws of general average. 

General average is a contribution by all the par- 
ties in a sea adventure, to a loss suffered for the 
common benefit of all. In such cases where any 
sacrifice is deliberately and voluntarily made, or 
any expense is fairly and bona fide incurred, to 
prevent total loss, or some greater disaster, it is 
but just and right that the sacrifice or expense 
should be borne relatively by the owner of the 
ship, freight and cargo, to the end that the loss 
may fall equally upon all. the parties in interest. 
Birkley v. Presgrave, 1 East, 228; Hallet v. Wig- 
ram, 9 C. B. 580; Fletcher v. Alexander, 37 L. J. 
(C. P.) 196, 3 L. J. (C. P.) 380. For risks thus 
assumed, and which may be said to be co-exten- 
sive with the perils of the sea, embracing general 
average, salvage and abandonment, the insured 
pays a premium more than five times greater than 
the premium against loss by fire alone. 

If the appellant desired protection against the 
risk of general average, or against other perils of 
the sea, he should have insured under a marine 
policy. If he preferred to insure at a lower rate 
of premium and to take upon himself all risks 
other than loss by fire, he has no reason to com- 
plain because the insurer refuses to reimburse him 
for a loss not covered by the policy, and which 
by the well settled law of insurance constituted 

no part of the contract between the parties. 





We have not deemed it necessary to refer to the 
many cases cited by the appellant, because we 
find in all of them the questions considered 
and decided arose, under marine policies; the 
rights and obligations of the parties under which 
being altogether different from those arising un- 
dera fire policy, we rest our decision in this 
case upon the ground that the policy sued on, and 
which constitutes the contract between the parties, 
limits the liability of the insurer to loss by fire to 
the thing insured; and by this we mean to include 
not only losses by actual combustion, but also 
such as result directly from the fire. But it does 
not embrace damages to property not insured, 
although such damages resulted directly from 
the fire, or were occasioned by the means used to 
extinguish the fire. 

The statement of facts shows that the damages 
direct and indirect to the steamer were $2,850, 
and that the appellee tenders itself ready to pay 
its proportion of that sum. There was no error 
therefore in refusing to grant the appellant’s 
prayers, and the judgment below will therefore 
be affirmed. 

Judgment affirmed. 


oe 


JUDGMENT — ESTOPPEL — FEDERAL 
COURTS AND THE COMMERCIAL LAW. 





BROOKLYN CITY, ETC. R. CO. v. NATIONAL 
BANK OF THE REPUBLIC. 





Supreme Court of the United States, October Term, 
1879. 


1. The judgment in an action instituted by the holder 
of negotiable paper against the indorsers, is not a bas 
to a subsequent action by the holder against the maker 
the latter not having been made a party to the first ac- 
tion, nor notified of its pendency. 


2. An estoppel, arising out of the judgment of a court 
of competent jurisdiction, is equally conclusive upon 
all the parties tothe action and their privies. It may 
not be invoked or repudiated at the pleasure of one of 
the parties as his interest may happen to require. 


8. The transfer, before maturity, of negotiable paper, 
as security for an antecedent debt merely,without other 
circumstances—if the paper be se indorsed that the 
holder becomes a party to the instrument—although 
the transfer is without express agreement by the credit- 
or for indulgence, is not an improper use of such paper, 
and is as much in the usual course of commercial busi- 
ness as its transfer in payment of such debt. In either 
case, the bona fide holder is unaffected by equities or de- 
fenses between prior parties of which he had no notice. 


4. The courts of the United States, in determining 
questions of general commercial law, are not controlled 
by the decisions of a State court, even in an action in- 
stituted by a National bank, located in the State ren- 
dering such decision, against one of its citizens, upon a 
negotiable note there executed and payable. Such de- 
cisions, not based upon local legislative enactments, are 
not “laws” within the meaning of the Federal statute, 
which provides that ‘the laws of the several States, ex- 
cept where the Constitution, treaties or statutes of the 
United States otherwise require or provide, shall be re- 
garded as rules of decision in trials at common lawin 
the courts of the United States, in cases where they ap- 
ply.” Swift v. Tyson, 16 Pet. 1, re-aftirmed. 
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In error to the Cireuit Court of the United 
States for the Southern District of New York. 

The case, as made by an agreed statement of 
facts, is this: 

The plaintiff in error, the Brooklyn City and 
Newtown Railroad Company, a corporation organ- 
ized under the laws of New York, executed, at 
Brooklyn, in that State, on 9th May; 1873, its 
promissory note for the sum of $5,000, payable 
four months after date to the order of William V. 
LeCount, (its) treasurer, at the Atlantic State 
Bank of Brooklyn. It was indorsed in blank, 
first by LeCount, treasurer, and then by Palmer 
& Co., a firm composed of Thomas Palmer, Jr., 
and Anson §S. Palmer, the former being the pres- 
ident and the latter the financial agent of the 
company, and together owning the larger portion 
ofits stock. The note was made for the purpose 
only of raising money thereon for the company. 
Neither LeCount nor Palmer & Co. received any 
consideration for their respective indorsements. 
The note thus indorsed was, with others, placed 
by the company in the hands of Hutchinson & 
Ingersoll, a firm of note-brokers in Wall street, 
for negotiation and sale. Prior to the execution 
of the note Hutchinson & Ingersoll had frequent- 
ly borrowed money from the defendant in error, 
the National Bank of the Republic of New York. 
They, however, kept no account with that insti- 
tution, and had no transactions with it other than 
those to which reference will now be made. 

In the month of October, 1872, the bank first 
made them a call loan, at seven per cent. interest, 
of $25,000, on collaterals. Subsequently, in 1873, 
it made to them other call loans on collaterals, at 
the same rate of interest, as follows: March 11th, 
$15,000; March 15th, $10,000; April 11th, $10,000; 
May 16th, $10,000: May 20th, $20,000; May 23d, 
$10,000; June 4th, $15,000; June 6th, $12,000; 
June 12th, $10,000; June 19th, $36,000; and July 
11th, $10,000. Each of these loans was a separate 
one, upon a particular and distinct lot of collat- 
Hutchinson & Ingersoll were in the habit 
of borrowing money from various banks and from 
individuals or firms upon specific lots of collat- 
erals. The loan of $36,000 on 19th June, 1873, 
was upon several notes as ¢ollateral security, 
among them the above-described note for $5,000, 
executed May 9th, 1873. All the loans by the 
bank, prior to the one of $36,000, had been paid 
off before that loan was made. The loan of $10,- 
000 on 11th July, 1873, was upon the following 
notes as collateral security: Two notes of Howes, 
Hyatt & Co. for $2,605.98 and $3,540.15, and two 
of H. L. Ritch & Co. for $3,320.17 and $2,146.92. 

On the 22d July, 1873, Howes, Hyatt & Co. 
having become insolvent, Hutchinson & Ingersoll 
executed and delivered to the bank, at its request, 
ante-dated to June 19th, 1873, (which was the 
date of the $36,000 loan), a written instrument 
whereby they agreed with the bank “‘that all se- 
curities, bonds, stocks, things in action, or other 
property or evidences of property whatsoever, 
which have been or may at any time hereafter be 
deposited or left by us er on our account, with 
said bank, whether specifically pledged or not, 





may be held by said bank, and shall be deemed to 
be and are hereby pledged as security for the pay- 
ment of any and every indebtedness, liability, or 
engagement on our part, held by said bank, and 
that on the non-payment, when due and payable, 
of any sum or sums of money which have been or 
may hereafter be by said bank lent, paid, or ad- 
vanced to or for the account or use of us, or for 
which we are or may become in any way liable or 
indebted to said bank, the said bank, or its presi- 
dent or cashier, may immediately thereupon, or 
at any time thereafter, sell,etc., * * * * and 
apply the net proceeds of sale to the payment of 
any sum or sums due and payable from us to said 
bank, and hold any surplus of such net’proceeds, 
together with any and all remaining securities, 
property, or evidences of property, then held by 
said bank and not sold, as security for the pay- 
ment of any. and all other of our then existing and 
remaining liabilities and engagements to said 
bank.’?” When that writing was executed, no 
agreement was made to extend the loan. or to re- 
frain from calling it in. 

The bank knew that Hutchinson & Ingersoll 
were note-brokers, but until August 8, 1873, had 
no knowledge or information of the connection of 
the Palmers with the railroad company, or of the 
circumstances attending the making or indorse- 
ment of the note in suit, or of the purpose there- 
of. or of any relations, dealings, or communica- 
tion between Hutchinson & Ingersoll, and the 
parties to the note, (except that they knew Hut- 
chinson & Ingersoll to be note-brokers), or that 
the note was anything else than ordinary business 
paper, or that there was any question as to the 
right of said Hutchinson & Ingersoll to pledge or 
negotiate it. Nor did the railroad company know 
or suspect that the firm had parted with or hy- 
pothecated said note until August 15, 1873. ‘The 
company, by reason of certain advances made to 
its use, by Hutchinson & Ingersoll, became in- 
debted to the latter, on the 8th of August, 1873, 
in the sum of $600. On the 15th day of August, 
1873, it tendered that sum to the firm, and de- 
manded a return of the $5,000 note. During the 
same month it made a like tender to the bank, 
and demanded the note. The $36,000 loan was 
paid in full out of the collaterals given to secure 
its payment, as they respectively matured, with- 
out resorting to the note in suit, the first payment 
of $4,580 being July 22, 1873, and the last pay- 
ment being April 4th, 1874, leaving the $5,000 note 
in the bank’s possession. Hutchinson & Ingersoll 
are insolvent. The collaterals collected exceeded 
the $36,000 loan by $2,403.61. 

On the $10,000 loan of July 11, 1873, there 
was a balance due the bank, November 21, 
1876, of $5,136.68 after exhausting all col- 
laterals in its possession which had been 
specially pledged to secure that loan, and 
crediting the amount, with interest collected, 
of a certain judgment to be now referred to. In 
1874 the bank sued Palmer & Co., as indorsers 
upon the note in suit, in the Supreme Court of 
New York. The case was sent to a referee, who 
rendered judgment in favor of the bank for $601, 
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which seems to be the amount due from the rail- 
road company to Hutchinson & Ingersoll. That 
judgment, with the costs, was satisfied. 

The present action is by the bank against the rail- 
road company to recover the amount of the $5,000 
note executed by the latter on the 9th of May, 1873, 
and placed in the hands of Hutchinson & Inger- 
soll for sale for the benefit of the company. The 
eourt below gave judgment for the bank, to re- 
verse which the company has prosecuted this 
writ. 

Mr. Justice HARLAN, (after stating the facts), 
delivered the opinion of the court: 

The first proposition of the plaintiff in error is 
that there has been a final determination by a 
court of competent jurisdiction, between the same 
parties or their privies, upon the same subject- 
matter as that here in controversy. This conten- 
tion rests upon the judgment of the Supreme 
Court of New York in the action instituted by the 
bank against Palmer & Co., as the indorsers of 
the note in suit. 

The judgment in the State court clearly consti- 
tutes no bar to the present action. Personal judg- 
ments bind only parties and their privies. The 
railroad company was not a party to the separate 
action against Palmer & Co., nor did it receive 
notice from the latter of the pendency of that 
suit. It was, therefore, inno manner affect- 
ed by the judgment. Had the company received 
such notice in due time, it would, perhaps, al- 
though not technically a party to the record, have 
been estopped, at least as between it and its ac- 
commodation indorsers, from saying that the lat- 
ter were not bound to pay the judgment, if ob- 
tained without fraud or collusion. Being, how- 
ever, an entire stranger to the record, it had no 
opportunity or right, in that proceeding, to con- 
trovert the claim of the bank, to control the de- 
fense, to introduce or cross-examine witnesses, 
or to prosecute a writ of error from the judgment. 

If, in the action against Palmer & Co., the bank 
had obtained judgment for the full amount of the 
note, and, being unable to collect it, had sued the 
railroad company, the latter would not have been 
precluded by the judgment in that action, to 
which it was not a party, and of the pendency of 
which it had not been notified, from asserting any 
defense it might have against the note. This 
being so, it results that the company can not 
plead the judgment in the State court as a bar to 
this action. An estoppel arising out of the judg- 
ment of a court of competent jurisdiction is 
equally conclusive upon all the parties to the 
action and their privies. It may not be invoked 
or repudiated at the pleasure of one of the parties 
as his interest may happen to require. 

The liability of the maker and indorsers was 
not joint, but several, and, therefore, a judgment 
in an action against the indorsers, upon the con- 
tract of indorsement, could not bar a separate 
action by the bank against the maker—certainly 
not, where the maker was without notice from the 
indorsers of the pendency of the action against 
them. 

The next proposition involves the right of the 





railroad company to show, as against the bank, 
that the note was executed and delivered to 
Hutchinson & Ingersoll, for the purpese only of 
raising money upon it for the company, and that, 
consequently, they had no authority to pledge it 
as collateral security for their own indebtedness 
to the bank. It will have been observed, from 
the statement of facts, that the note in suit was 
among those pledged to the bank as security for 
the call loan of $36,000, made on June 19th, 1873; 
that Howes, Hyatt & Co., whose notes had been 
pledged as security for the call loan of $10,000, 
made on June 19, 1873, having become insolvent, 
Hutchinson & Ingersoll, July 22, 1873, at the re- 
quest of the bank, executed the writing, dated 
June 19, 1873, whereby they pledged all securities, 
bonds, stocks, things in action, or other property 
theretofore deposited with the bank, whether 
specifically or not, as security for the payment of 
any and every indebtedness, liability, or engage- 
ment held by the bank for which they were, or 
should become, in any way liable. Although, 
therefore, the call loan of $36,000 was exting- 
uished, without resorting to the note in suit, that 
note, under the agreement made on the 22d of 
July, 1873, stood pledged as collateral security, 
also, for the $10,000 call loan of July 11, 1873. 
The bank, we have seen, received the note, be- 
fore its maturity, indorsed in blank, without any 
express agreement to give time, but without 
notice that it was other than ordinary business 
paper, or that there was any defense thereto, and 
in ignorance of the purposes for which it had 
been executed and delivered to Hutchinson & 
Ingersoll. Did the bank, under these circum- 
stances, becomé a holder for value, and, as such, 
entitled, according to the recognized principles 
of commercial law, to be protected against the 
equities or defenses which the railroad company 
may have against the other parties to the note? 
This question was carefully considered, though, 
perhaps, it was not absolutely necessary to be 
determined, in Swift v. Tyson, 16 Pet.,1. After* 
stating that the law respecting negotiable instru- 
ments was not the law of a single country only, 
but of the commercial world, the court, speaking 
by Mr. Justice Story, said: ‘‘And we have no 
hesitation in saying that a pre-existing debt does 
constitute a valuable consideration in the sense of 
the general rule already stated as applicable to 
negotiable instruments. Assuming it to be true 
(which, however, may well admit of some doubt 
from the generality of the language) that the 
holder of a negotiable instrument is unaffected 
with the equities between antecedent parties, of 
which he has no notice, only where he receives it 
in the usual course of trade and business for a 
valuable consideration, before it becomes due; we 
are prepared to say that receiving it in payment 
of, or as security for a pre-existing debt, is ac- 
cording to the known usual course of trade and 
business. And why, upon principle,” continued 
the court, ‘“‘should not a pre-existing debt be 
deemed such a valuable consideration? It is for 
the benefit and convenience of the commercial 
world to give as wide an extent as practicable to 
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the credit and circulation of negotiable paper, 
that it may pass not only as security for new pur- 
chases and advances, made upon the transfer 
thereof, but also in payment of and as security 
for pre-existing debts. The creditor is thereby 
enabled to realize or to secure his debt, and thus 
may safely give a prolonged credit, or forbear 
from taking any legal steps to enforce his rights. 
The debtor, also, has the advantage of making 
his negotiable securities of equivalent value to 
cash. But establish the opposite conclusion, that 
negotiable paper can not be applied in payment 
of, or as security for pre-existing debts, without 
letting in all the equities between the original and 
antecedent parties, and the value and circulation 
of such securities must be essentially diminished, 
and the debtor driven to the embarrassment of 
making a sale thereof, often at a ruinous discount, 
to some third person, and then, by eircuity to ap- 
ply the proceeds to the payment of his debts. 
What, indeed, upon such a doctrine would become 
of that large class of cases, where new notes are 
given by the same or by other parties, by way of 
renewal or security to banks, in lieu of old securi- 
ties discounted by them, which have arrived at 
maturity? Probably more than one-half of all 
bank transactions in our country as well as those 
of other countries are of this nature. The doc- 
trine would strike a fatal blow at all discounts of 
pegotiable securities for pre-existing debts.” 
After a review of the English cases, the court 
proceeded: ‘*They directly establish that a bona 
jide holder, taking a negotiable note in payment 
of, or as security for a pre-existing debt, is a 
holder for a valuable consideration, entitled to 
protection against all the equities between the 
antecedent parties.”’ 

The opinion in that case has been the subject 
of criticism in some courts, because it seemed to 
go beyond the precise point necessary to be de- 
cided, when declaring that the bona Jide holder of 
a negotiable note, taken as collateral security for 
an antecedent debt, was protected against equities 
existing between the original or antecedent par- 
ties. The brief dissent of Mr. Justice Catron was 
solely upon that ground, which renders it quite 
certain that the whole court was aware of the ex- 
tent to which the opinion carried the doctrines of 
the commercial law upon the subject of negotia- 
ble instruments transferred or delivered as secu- 
rity for antecedent indebtedness. In the judg- 
ment of this court, as then constituted (Mr. 
Justice Catron alone excepted), the holder of a 
negotiable instrument, received before maturity, 
and without notice of any defense thereto, is un- 
affected by the equities or defenses of antecedent 
parties, equally, whether the note is taken as col- 
lateral security for, or in payment of, previous in- 
debtedness. And we understand the case of Mec- 
Carty v. Roots, 21 How. 439, to affirm Swift v. 
Tyson, upon the point now under consideration. 
It was there said: ‘‘Nor does the fact that the 
bills were assigned to the plaintiff as collateral 
security for a pre-existing debt, impair the plaint- 
iff’s right to recover. * * * * The delivery 
of the bills to the plaintiff as collateral security 





for a pre-existing debt, under the decision of 
Swift v. Tyson, was legal.” 

It may be remarked in this connection that the 
courts holding a different rule have uniformly re- 
ferred to an opinion of Chancellor Kent in Bay v. 
Coddington, 5 Jonns. 56, re-affirmed in Codding- 
ton v. Bay, 20 Id. 637. There is, however, some 
reason to believe that the views of that eminent 
jurist were subsequently modified. In the 6th 
edition of his Commentaries, side page 81, note 
b, prepared by himself, reference is made to 
Stalker v. McDonald, 6 Hill, 93, in which the 
principles asserted in Bay v. Coddington were 
re-examined and maintained in an elaborate 
opinion by Chancellor Walworth, who took occa- 
sion to say that the opinion in Swift v. Tyson was 
not correct in declaring that a pre-existing debt 
was, of itself, and without other circumstances, a 
sufficient consideration to entitle the bona fide 
holder, without notice, to recover on the note, 
when it might not, as between the original par- 
ties, be valid. But Chancellor Kent adds: ‘Mr. 
Justice Story, on Promissory Notes, p. 215, note 
1, repeats and sustains the decision in Swift v. 
Tyson, and [am inclined to concur in that de- 
cision as the plainer and better doctrine.’’ Of 
course it did not escape his attention that the 
court in Swift v. Tyson declared the equities of 
prior parties to be shut eut as well when the note 
was merely pledged as collateral security for a 
pre-existing debt, as when transferred in payment 
or extinguishment of such debt. 

According to the very general concurrence of 
judicial authority in this country as well as else- 
where, it may be regarded as settled in commer- 
cial jurisprudence—there being no statutory regu- 
lations to the contrary—that where negotiable 
paper is received in payment of an antecedent 
debt; or where it is transferred, by indorsement, 
as collateral security for a debt created, or a pur- 
chase made, at the time of transfer; or the trans- 
fer is to secure a debt, not due, under an agree- 
ment express or to be clearly implied from the 
circumstances, that the collection of the principal 
debt is to be postponed or delayed until the col- 
lateral matured; or where time is agreed to be 
given and is actually given upon a debt overdue, 
in consideration of the transfer of negotiable 
paper as collateral security therefor; or where the 
transferred note takes the place of other paper 
previously pledged as collateral security for a 
debt. either at the time such debt was contracted 
or before it became due; in each of these cases, 
the holder whe takes the transferred paper, before 
its maturity. and without notice, actual or other- 
wise, of any defense thereto, is held to have re- 
ceived it in due course of business, and, in the 
sense of the commercial law, becomes a holder 
for value, entitled to enforce payment, without 
regard to any equity or defense which exists be- 
tween prior parties to such paper. 

Upon these propositions there seems at this 
day to be no substantial conflict of author- 
ity. But there is such conflict where the 
note is transferred as_ collateral security 
merely, without other circumstances, for a 
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debt previously created. One of the grounds 
upon which some courts of high authority refuse, 
in such cases, to apply the rule announced in 
Swift v. Tyson is, that transactions of that kind 
are not in the usual and ordinary course of com- 
mercial dealings. But this objection is not sus- 
tained by the recognized usages of the commercial 
world, nor, as we think, by sound reason. The 
transfer of negotiable paper as security for ante- 
cedent debts, nothing more, constitutes a material 
and an increasing portion of the commerce of the 
country. Such transactions have become very 
common in financial circles. They have grown 
out of the necessities of business, and, in these 
days of great commercial activity, they contribute 
largely to the benefit and convenience both of 
debtors and creditors. Mr. Parsons, in his Treat- 
ise on the Law of Promissory Notes and Bills of 
Exchange, discusses the general question of the 
transfer of negotiable paper under three aspecte— 
one, where the paper is received as collateral se- 
curity for antecedent debts. We concur with the 
author, ‘‘that when the principles of the law- 
merchant have established more firmly and 
unreservedly their control and their protection 
over the instruments of the merchant, all of these 
transfers (not affected by peculiar circumstances) 
will be held to be regular, and to rest upon a valid 
consideration.”’ 1 Parsons on Notes and Bills, 
218, 2d edition. 

Another ground upon which some courts have 
declined to sanction the rule announced in Swift 
v. Tyson is, that upon the transfer of negotiable 
paper merely as collaterai security for an antece- 
dent debt, nothing is surrendered by the indorsee 
—that to permit the equities between prior parties 
to prevail deprives him of no right or advantage 
enjoyed at the time of transfer, imposes upon him 
no additional burdens, and subjects him to no ad- 
ditional inconveniences. 

This may be true in some, but it is not true in 
most cases, nor,in our opinion, is it ever true 
when the note, upon its delivery to the transferee, 
is in such form as to make him a party to the in- 
strument, and imposes upon him the duties which, 
according to the commercial law, must be dis- 
charged by the holder of the negotiable paper in 
order to fix liability upon the indorser. 

The bank did not take the note in suit as a 
mere agent to receive the amount due when it 
suited the convenience of the debtor to make 
payment. It received the note under an obliga- 
tion imposed by the commercial law, to present it 
for payment, and give notice of non-payment, in 
the mode prescribed by the settled rules of that 
law. Weare of opinion that the undertaking of 
the bank to fix the liability of prior parties, by 
due presentation for payment and due notice in 
case of non-payment—an undertaking necessarily 
implied by becoming a party to the instrument— 
was a sufficient consideration to protect it against 
equities existing between the other parties, of 
which it had no notice. It assumed the duties and 
responsibilities of a holder for value, and should 
have the rights and privileges pertaining to that 
position. The correctness of this rule is apparent 





in cases like the one now before us. The note in 
suit was negotiable in form, and was delivered by 
the maker for the purpose of being negotiated. 
Had it been regularly discounted by the bank, at 
any time before maturity, and the proceeds either 
placed to the credit of Hutchinson & Ingersoll, or 
applied directly to the discharge, pro tanto, of any 
one of the call loans previously made to them, it 
would not be doubted that the bank would be pro- 
tected against the equities of prior parties. In- 
stead of procuring its formal discount, Hutchinson 
& Ingersoll used it to secure the ultimate payment 
of their own debt to the bank. At the time the 
written agreement of July 22d, 1873, was exe- 
euted, by which this note, with others, was 
pledged as security for any debt then or thereafter 
held against them, the bank had the right to call 
in the $10,000 loan, that is, to require immediate 
payment. The securities npon which that loan 
rested had become, in part, worthless, and it is 
evident that but for the deposit of additional col- 
lateral securities the bank would have ealied in 
the loan, or resorted to its rightful legal remedies 
for the enforcement of payment. It was, under 
the circumstances, the duty of the debtors to make 
such payment, or to secure the debt. It was im- 
portant to them, and was in the usual course of 
commercial transactions, to furnish such security. 
If the bank was deceived as to the real ownership 
of the paper. or as to the purposes of its execu- 
tion and delivery to Hutchinson & Ingersoll, it 
was because the railroad company intrusted it to 
those parties in a form which indicated that the 
latter were its rightful holders and owners, with 
absolute power to dispose of it for any purpose 
they saw proper. 

Our conclusion, therefore, is that the transfer, 
before maturity, of negotiable paper, as security 
for an antecedent debt merely, without other cir- 
cumstances, if the paper be so indorsed that the 
holder beeomes a party to the instrument, al- 
thongh the transfer is without express agreement 
by the creditor for indulgence, is not an improper 
use of such paper, and is as much in the usual 
course of commercial business as its transfer in 
payment of such debt. In either case, the bona fide 
holder is unaffected by equities or defenses be- 
tween prior parties, of which he had no notice. 
This conclusion is abundantly sustained by author- 
ity. <A different determination by this court 
would, we apprehend, greatly surprise both the 
legal profession and the commercial world. Big- 
elow’s Bills and Notes, 502, e¢ seg.; 1 Daniel on 
Neg. Instr., 2d ed., chap. 25, § 820 to 833; Story 
on Promissory Notes, §§ 186 and 195, 7th ed., by 
Thorndike; 1 Parson on Notes and Bills. 218, 2d 
edition, § 4, chap. 6; and Redfield & Bigelow’s 
Leading Cases upon Bills of Ex. and Prom. Notes, 
where the authorities are cited by the authors. 

It is, however, insisted that, by the course of 
judicial decision in New York, negotiable paper 
transferred merely as collateral security for an an- 
tecedent debt, is subject to the equities of prior 
parties existing at the time of transfer; that the 
bank being located in New York, and the other 
parties being citizens of the same State, and the 
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contract having been there made, this court is 
bound to accept and follow the decision of the 
State court whether it meets our approval or 
not. This contention rests upon the provision 
of the statute which declares that ‘‘the laws of 
the several States, except where the Constitution, 
treaties or statutes of the United Statea otherwise 
require’er provide, shall be regarded as rules of 
decision in trials at common law, in the courts of 
the United States, in cases where they apply.” 

It is undoubtedly true that if we should apply 
to this case the principles announced in the 
highest court of the State of New York, a different 
conclusion would have been reached from that 
already announced. That learned court have held 
that the holder of negotiable paper transferred 
merely as collateral security for an antecedent 
debt, nothing more, is not a holder for value, 
within those rules of commercial law which pro- 
tect such paper against the equities of prior 
parties. 

The question here presented is concluded by 
our former decisions. 

We remark, at the outset, that the section of the 
statute of the United States already quoted is the 
same as the 34th section of the original judi- 
ciary act. 

In Swift v. Tyson, supra, the contention was 
that this court was obliged to follow the decisions 
of the State courts in all cases where they apply. 
But this court said: ‘In order to maintain the 
argument, it is essential, therefore, to hold, that 
the word ‘laws’ in this section, includes within 
the scope of its meaning: the decisions of the local 
tribunals. In the ordinary use of language it will 
hardly be contended that the decisions of courts 
constitute laws. They are, at most, only evidence 
of what the laws are, and are not of themselves 
laws. They are often re-examined, reversed, and 
qualified by the courts themselves, whenever they 
are found to be either defective, or ill-founded, or 
otherwise incorrect. The laws of a State are more 
usually understood to mean the rules and enact- 
ments promulgated by the legislative authority 
thereof, or long-established local customs having 
the force of laws. In all the various cases which 
have hitherto come before us for ¢ecision, this 
court have uniformly supposed that the true inter- 
pretation of the 34th section limited its application 
to State laws strictly local; that is to say, to the 
positive statutes of the State, and the construction 
thereof adopted by the local tribunals, and to 
rights and titles to things having a permanent le- 
cality, such as the rights and titles to real estate, 
and other matters immovable and intraterritorial 
in their nature and character. It has never been 
supposed by us that the section did apply, or was 
designed to apply, to questions of a more general 
nature, not at all dependent upon local statutes or 
local usages of a fixed and permanent operation; 
as, for example, to the construction of ordinary 
contracts or other written instruments, and espe- 
cially to questions of general commercial law, 
where the State tribunals are called upon to per- 
form the like functions as ourselves; that is, to 
ascertain upon general reasoning and legal analo- 





gies, what is the true exposition of the contract or 
instrument, or what is the just rule furnished by 
the principles of commercial law to govern the 
ease. And we have not now the slightest diffi- 
culty in holding that this section, upon its true 
intendment and construction, is strictly limited to 
local statutes and local usages of the character 
before stated, and does not extend to contracts 
or other instruments of a commercial nature, the 
true interpretation and effect whereof are to be 
sought, not in the decisions of the local tribunals, 
but in the general principles and doctrines of 
commercial jurisprudence. Undoubtedly the de- 
cisions of the local tribunals upon such subjects 
are entitled to and will receive the most deliberate 
attention and respect of this court; but they can 
not furnish positive rules, or conclusive authority, 
by which our own judgments are to be bound up 
and governed.” 

In Carpenter vy. Providence Washington Ins. 
Co., 16 Pet. 495, decided at the same term with 
Swift v. Tyson, it was necessary to determine 
certain questions in the law of insurance. The 
court said: **The questions under our considera- 
tion are questions of general commercial law, and 
depend upon the construction of a contract of in- 
surance, which is by no means localin its charac- 
ter, or regulated by any local policy or customs. 
Whatever respect, therefore, the decisions of 
State tribunals may have on such a subject, and 
they certainly are entitled to great respect, they 
can not conclude the judgment of this court. On 
the contrary, we are bound to interpret this in- 
strument according to our own opinion of its true 
intent and objects, aided by all the lights which 
can be obtained from all external sources whatso- 
ever; and if the result at which we have arrived 
differs from these learned State courts, we may 
regret it, but it can not be permitted to alter our 
judgment.”” 

In Oates v. National Bank, 100 U. S. 239, 10 
Cent. L. J. 9, we had before us the precise question 
now under consideration. That was an action by 
a National bank, located in Alabama, against a 
citizen of that State, upon a promissory note there 
executed and negotiated. It was contended that 
the decision of the Supreme Court of Alabama 
should be accepted as the law governing the rights 
of parties. We, however, held—referring to some 
of our previous decisions—that the Federal courts 
were not bound by the decisions of the State 
courts “upon questions of general commercial 
law. * * * * We have already seen that the 
statutes of Alabama placed under the protection 
of the commercial law, promissory notes payable 
in money ata certain designated place; but how 
far the rights of parties here are affected by the 
rules and doctrines of that law is for the Federal 
courts to determine upon their own judgment as 
to what these rules and doctrines are.” 

To this doctrine, which received the approval of 
all the members of this court when first announced, 
we have, as our decisions show, steadily adhered. 
We perceive no reason for its modification in any 
degree whatever. We could not infringe upon it, 
in this case, without disturbing or endangering 
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that stability which is essential to be maintained 
in the rules of commercial law. The decisions of 
the New York court, which we are asked to follow 
in determining the rights of parties under a con- 
tract there made, are notin exposition of any leg- 
islative enactment cf that State. They express 
the opinion of that court, not as to the rights of 
parties under any law local to that State, but as 
to their rights under the general commercial law 
existing throughout the Union, except where it 
may have been modified or changed by some lo- 
cal statute. It is a law not peculiar to one State, 
or dependent upon local authority, but one arising 
out of the usages of the commercial world. Sup- 
pose a State court, in a case before it, should de- 
termine what were the laws of war as applicable 
to that and similar cases. The Federal courts, 
sitting in that State, possessing, it must be con- 
ceded, equal power with the State court in the 
determination of such questions, must upon the 
theory of counsel for the plaintiff in error, accept 
the conclusions of the State court as the true in- 
terpretation, for that locality, of the laws of war, 
and as the ‘‘law”’ of the State in the sense of the 
statute which makes the ‘‘laws of the States rules 
of decision in trials at common law.’’ We ap- 
prehend, however, that no one would go that far 
in asserting the binding force of State decisions 
upon the courts of the United States when the 
latter are required, in the discharge of their judi- 
cial functions, to consider questions of general 
law, arising in suits to which their jurisdiction 
extends. .‘I'o so hold would be to defeat one of 
the objects for which those courts were estab- 
lished, and introduce infinite confusion in their 
decisions of such questions. Further elaboration 
would seem to be unnecessary. The judgment is 
affirmed. 

Mr. Justice BRADLEY: 

I concur in the judgment rendered in this case 
and in most of the reasons given in the opinion. 
But, in reference to the consideration of the trans- 
fer of the note as collateral security, I do not re- 
gard the obligation assumed by the indorsee (the 
bank) to present the note for payment and give 
notice of non-payment, as the only, or the prin- 
cipal, consideration of such transfer. The true 
cousideration was the debt due from the indors- 
ers to the indorsee, and the obligation to pay or 
secure said debt. Had any other collateral secu- 
rity been given, as a mortgage, or a pledge of 
property, it would have been equally sustained by 
the consideration referred to—namely, the debt 
and the obligation to pay it or to secure its pay- 
ment. Ifthe indorsers had assigned a mortgage 
for that purpose, the title of the bank to hold the 
mortgage would have been indubitable. In that 
case prior equities of the mortgagor might have 
prevailed against the title of the bank; because a 
mortgage is not a commercial security, and its 
transfer for any consideration whatever does not 
cut off prior equities. But the bona Jide transfer 
of commerc.al paper before maturity does cut off 
such equities; and every collateral is held by the 
creditor by such title and in such manner as ap- 
pertain to its nature and qualities. Security for ; 





the payment of a debt actually owing is a good 
consideration, and sufficient to support a transfer 
of property. When such transfer is made for such 
purpose, it has due effect as a complete transfer, 
according to the nature and incidents of the prop- 
erty transferred. When it is a promissory note or 
bill of exchange, it has the effect of giving abso- 
lute title and of cutting off prior equities, provid - 
ed the ordinary conditions exist to give it that ef- 
fect. If not transferred before maturity or in due 
course of business, then, of course, itcan not have 
such effect. But I think it is well shown in the 
principal opinion that a transfer for the purpose 
of securing a debt is a transfer in due course. 
And that really ends the argument on the sub- 
ject. 
Mr. Justice MILLER dissents. 








ABSTRACTS OF RECENT DECISIONS. 





ENGLISH, IRISH AND CANADIAN CASES. 





MORTGAGE OF SUBSEQUENTLY ACQUIRED PROP- 
ERTY. —The grantor of a bill of sale assigned to the 
grantee the whole of the stock-in-trade, chattels, 
goods and effects in certain specified premises, and 
also the stock-in-trade, goods, chattels and effects 
which might at any time during the continuance of 
the security be brought into the premises, either in 
addition to or in substitution for the stock-in-trade, 
goods, chattels and effects therein at the time of the 
making of the bill of sale. Held, by LoPEs, J. (on 
further consideration), that the property in the stock- 
in-trade brought upon the premises subsequently to 
the making of the bill of sale passed by it to the 
grantee.—Lazarus v. Andrade. Engltsh High Court, 


' (.P. Div., 48 L. T. (N. S.) 30. 


RAILROADS — OVERCROWDING CAR— TRESPASS.— 
Overcrowding a caris a breach of contract and may 
amount to a trespass to those passengers who had pre- 
viously secured compartments. The admitted facts 
of the case were that on the second day of August, 
1880—a bank holiday—the plaintiff, who was a first- 
class season-ticket holder on the defendant’s line, 
traveled by the 11:16 a. M. train from Ludguate Hill to 
Tulse Hill. The compartment im which he traveled 
was constructed to carry six passengers only; at the 
Elephant and Castle station the porter put in ten ad- 
ditional passengers, making five in excess of the 
proper number. The plaintiff remonstrated with the 
porter and also with the guard, but no notice was 
taken of bis remonstrance. The plaintiff thereupon 
brings this action for damages for breach of contract 
by defendant in overcrowding the compartment, 
which, he contends, was attended with inconvenience 
and danger, especially in case of collision or other ac- 
cident on the line. The defendant contended that 
plaintiff was only entitled to nominal damages, in re- 
spect of which one shilling had been paid into court. 
The court held that the plaintiff was entitled to sub- 
stantial damages for the breach of the contract by 
which he was deprived of the accommodation which 
they had undertaken to provide, and observed that 
without doubt the inconvenience to which plaintiff had 
been subjected amounted to a trespass in law. They 
therefore gave a verdict for £2, the full amount claim- 
ed.— Yetts v. London, etc. R. Uo. English County 
Court, Southwark County. 
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CONFLICT OF Laws— LEGITIMACY OF CHILDREN 
BORN ABROAD. — A child, illegitimate according to 
English law, but who has been, according to the laws 
of its domicil and of its parent’s domicil, legitimized 
by a post-natal marriage, can not take under the stat- 
ute of distribution as one of the next kin of an intes- 
tate dying domiciled in England. The word ‘‘child- 
ren,’’ inthe statute of distributions, means children 
according tothe English law-—Re Goodman’s Trusts. 
English High Court, Chy. Div., 43 L. T. (N. 8S.) 14. 


RAILROAD—NEGLIGENCE — INJURY TO PASSENGER 
—OVERCROWDED PLATFORM.—A railway company 
is not bound to provide at a station, even when an un- 
usually large number of passengers is expected by a 
cheap train, a staff of servants suflicient, not merely 
for the guidance of passengers and the preservation 
of order among them, but also to control persons en- 
tering the station without permission and overcrowd- 
ing the platform.—Cannon v. Midland, etc. R. Co. 
Irish Court of appeal, L. R. 6 Ir. 199. 





SUPREME COURT OF ILLINOIS. 


September, 1880. 


FRAUDULENT CONVEYANCE— VOLUNTARY SETTLE- 
MENT—PRIOR LIEN.—1. If at the time of making a 
voluntary settlement by a father upon his children, he 
still retains sufficient property to pay all his debts, it 
can not be impeached, unless itis fraudulent in fact. 
Mere indebtedness at the time is not suflicient to ren- 
der the settlement fraudulent in law, if the donor re- 
tains property sufficient to discharge his debts. 2. 
To impeach a conveyance of land by a father to his 
children as fraudulent, it necessarily devolves upon 
the complainant to aver and prove that he was a cred- 
itor at the time it was made, and that the grantor was 
then insolvent, or show such facts and circumstances 
as will authorize a court or jury to presume insolven- 
cy. 3. Wherea father conveys land to his children 
subject to liens thereon by mortgage and judgment 
which are prior liens, and the same is sold under such 
prior liens and purchased by a third person for the 
benefit of such children with means derived from 
their mother’s separate estate, and it passes redemp- 
tion, a judgment creditor whose lien is junior, can 
not have the conveyance to the children and third per- 
son set aside as fraudulent, and subject the land to the 
payment of his debt. Affirmed. Opinion by Craic, 
J .—Merrill v. Johnson. 


INSTRUCTIONS—CONNECTING TWO BY THE WORDS 
*“*HENCE IN THIS CASE’’—BURDEN OF PROOF.—1. 
An instruction given on a trial for murder gave the 
statutory definition of the crime, and stated, in the 
language of the statute, when and under what circum- 
stances malice would be implied. This was connected 
with another instruction following, by the words, 
** hence in this ecase,’’ which declared ‘‘if the jury 
believe, from the evidence, beyond a reasonabie 
doubt, that the defendant killed A B as charged in the 
indictment, under circumstances showing no consid- 
erable provocation, but showing an abandoned and 
malignant heart on the part of the defendant, the law 
pronounces it murder,’’ ete. Held, that the words 
‘*hence in this case,’?’ were used in the sense of 
‘‘therefore,’’? and must have been so understood, and 
did not vitiate the first instruction. 2. Where the 
killing is proved on a trial for murder, the burden of 
proving circumstances in mitigation, or that justify 
or excuse the homicide, is thrown upon the accused, 
unless the proof on the part of the prosecution suffi- 





ciently manifests the same facts; and an instruction 
which imposes the burden of proving such facts upon 
the defense without reference to whether they do not 
appear from the proof by the prosecution, is errone- 
ous, aS casting upon the defendant a greater burden 
than the law requires. 8. Whenthe killing is proved, 
on acharge of murder, and the defendant seeks to 
show he was justified or excused, it is erroneous to 
instruct the jury that it is incumbent on him to estab- 
lish satisfactorily such defense. The statute does not 
require such a high degree of proof. The defendant 
is only bound to prove the circumstances of mitiga- 
tion, or that justify or excuse, as any fact is to be 
proved. If the proof creates a reasonable doubt of 
the defendant’s guilt he is entitled to an acquittal, 
Reversed. Opinion by ScoTT, J.—Alexanderv. Peo- 
ple. 

NEGLIGENCE—CONTRIBUTORY AND COMPARATIVE 
—MASTER AND SERVANT — RIGHT TO ACT ON IN- 
VITATION OF CONDUCTOR — INSTRUCTIONS. — 1, 
Where a railroad company is guilty of negligence 
in leaving a freight car across a sidewalk lead- 
ing to a passenger depot about the time for the 
arrival of a passenger train, without epening the 
freight train so as to permit passengers to pass, and 
a person seeking to make the passenger train is 
also guilty of negligence in attempting to pass un- 
der the end of a freight car, though invited or di- 
rected by the conductor of that train to do so, if snch 
act was dangerous, and would be so considered by 
prudent persons generally, and the person in passing 
under the car is injured by the freight train suddenly 
starting, it should be left to the jury by the instructions 
to say whether such person’s negligence was slight, and 
that of the agents of the company gross, in obstructing 
the passage to the depot and in inviting the passenger 
to pass under the freight car. 2. Where a person in 
going to a railroad depot to take passage on a passen- 
ger train finds a freight train across the sidewalk, and 
is told by the freight conductor to pass under the end 
of a freight car—that he has plenty of time—and while 
passing under is injured, sec. 54 of the Railroad and 
Warehouse law will have no application to the case or 
bearing upon such person’s negligence. That section 
applies only to climbing, stepping, standing upon, 
clinging to, or in any way attaching one’s self toa lor 
comotive engine or car, either stationary or in motion 
on the track. 38. Where a conductor has control over 
his train as to its starting or stopping, a person 
will have the right to act on his invitation to pass 
under a freight car when the train is obstructing 
the passageway, unless he has reason to suppose 
it hazardous. The person in such case has the 
right to suppose the train will not be started until 
he can pass through, and that the conductcr has the 
power to control the train, and will do so, knowing 
the dangerous position in which the person is placed 
by his direction. 3. When a railroad conductor is 
engaged inthe performance of his duty to the com- 
pany and aboutits business, the company will be held 
responsible for his acts, although he may not have 
been free from fault on bis part, and may have acted 
beyond his duty. 5. An instruction as to the right of 
a party to acc upon the direction of a railroad con- 
ductor to pass under a freight car in a train which wag 
obstructing the sidewaik leading to a depot, which re- 
fers to many of the circumstances bearing upon the 
question of negligence, but not to all of them, and 
which is augmentative, and not explicit in announcing 
the rule of law sought to be presented, should not be 
given. 6. Ina suit against a railroad company to re- 
cover damages for a personal injury resulting in death, 
through negligence, it is errorto instruct the jury that 
if they find the defendant guilty, they may assess the 
plaintiff’s damages at any sum not exceeding $5,000, 
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the amount claimed in the dec laration, without refer 
ence to any proofs of the amount of damages sustain- 
ed. 7. The trial court has no power to take the de- 
cision of facts from the jury by an instruction. If there 
is evidence tending to prove the issue, it must be sub- 
mitted to the jury, and the court can not properly in- 
struct the jury to find against what the evidence tends 
to prove. Reversed. Opinion by WALKER, J.— 
Sykes v. Chicago, etc. R. Co. 





SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


September, 1880. 


CONTRACT — INTERPRETATION — BREACH — EvVI- 
DENCE.—By contract with the City of Lawrence the 
defendant agreed to build an armory, and by sub-con- 
tract agreed with the plaintiff to do the stone, brick, 
iron and slate work, and furnish the materials there- 
for by a written contract, which provided that the 
work should be done in all respects according to the 
plan and specifications which had been furnished by 
the architects. One of the clauses of the specifica- 
tions required ‘‘ali walls to be vaulted and to be 
bound across by turning headers,’’ and another re- 
quired the builder in every respect ‘‘to complete and 
finish all mason work in a good and workmanlike 
manner.’’ By said plan the brick walls appeared to 
be sixteen inches in width, without the appearance of 
any vault or space intended to be leftin them. The 
city abandoned the contract before the work was 
commenced, and this action was brought to recover 
the damages sustained by the plaintiff by reason of 
such abondonment. The defendant asked the court 
to rule that the contract plan and specifications called 
for a wall containing sixteen inches of masonry, ex- 
clusive of the vault. Held, that such ruling was prop- 
erly refused. As between the positive requirement 
of a written clause in the contract and a plan referred 
to which, though perfect in other respects, shows an 
omission to indicate thereon this single matter of de- 
tail, there can be no doubt that the written clause 
must control the mere implication derived from the 
omission in the plan. See Robertson vy. French, 4 
East, 136. Held, further, that there was no such 
ambiguity as to render parol evidence of an expert 
competent to explain the contract; that the liability of 
the plaintiff arising under a contract made by him 
with a third person for iron required to be furnished 
by his contract with the defendant, was a proper ele- 
ment of damage in this action (Fox v. Harding, 7 
Cush. 516); and that as, after this action was com- 
menced, the present defendant was summoned in 
several actions as trustee of the present plaintiff, 
which might, for aught that appeared, be still pend- 
ing, it was error to allow interest by way of damages 
from the date of the writ in this action. Huntress v. 
Burbank, 111 Mass. 216; Rennell vy. Kimball, 5 Allen, 
356; Adams v. Cordis, 8 Pick. 260. But, as defend- 
ant’s exceptions were sustained upon the last point 
only, if the plaintiff would remit said interest, the 
exceptions might be overruled. Opinion by CoLt, J. 
—NSmith v. Flanders. 


MONEY HAD aND RECEIVED—INSURANCE.—In an 
action to recover a portion of certain insurance mon- 
ey, reveived by the defendants, it appeared that the 
defendants effected insurance in various companies in 
their own name upon merchandise contained in their 
ware-house, the same being described in the policies 
as ‘‘merchandise, principally hides and leather, their 
own or held by them in trust, or on commission, or 








sold, but not removed from the building. 


**At the 
time of loss, said warehouse contained, among the 


goods sold but not removed, certain goods of the 
plaintiffs purchased by them of the defendants. The 
statement of loss rendered by the defendants to the 
insurers included ‘*goods sold but not delivered.’’ 
Some of the insurance companies were rendered insolv- 
ent by the fire which consumed the defendants’ ware- 
house, and they received but a percentage of the 
whole loss. The defendants were bound by contract 
with their consignors to insure goods consigned, but 
not with purchasers to insure goods sold but not re- 
moved. The goods owned and consigned being of 
greater value than the total amount of insurance, the 
adjusters testified that the same amount would have 
been allowed, if the goods sold but not removed had 
not been included in the proof of loss. Held, that 
there was no equity as between the parties which re- 
quired the defendants to pay over to the plaintiffs any 
portion of the money so received. The fact that goods 
sold but not removed were included in the statement 
of loss, can not, of itself, give any right to the plaint- 
iffs which they did not otherwise possess. Martineau 
v. Kitching, L. R. 7 Q. B. 436; Stilwell v. Staples, 19 
N. Y. 401. Opinion by ENDIcoTT, J.—Reitenbach v. 
Johnson. 

NEGLIGENCE—DUE CARE—EVIDENCE.—In an ac- 
tion by a child of tender years, per pro. ami., against 
the defendant for injury caused by the escape of gas 
from the defendant’s pipe, it appeared that the child 
and its mother occupied the same room and bed; that, 
one morning, the door of the room in which they slept 
was broken open and the plaintiff was found insensi- 
ble by the dead body of his mother; that there was an 
intense smell of gas, which was escaping from a crack 
in the pipe laid by the defendant through the court 
upon which the house occupied by the plaintiff’s par- 
ents was situated; that there were no gas fixtures in 
said room; that on the day previous there was no 
smell of gas in the court; that the mother was a sober 
and prudent woman. ‘There was some evidence that 
the pipe was laid above the first line, and that some- 
times the breakage of pipes, from the expansion or 
shrinkage from heat or frost, was avery great dan- 
ger. ‘The plaintiff was too young to testify, and it did 
not appeur that there was any other person living who 
could be called to give an account of the occurrence. 
After a verdict for the plaintiff, the case was reported 
to this court upon the questions of law raised by the 
evidence. Held, that the jury may well have found 
that the crack in the pipe and the escape of gas first 
occurred some time during the night, and would be 
justified in finding that neither the plaintiff nor his 
mother were chargeable with want of ordinary care in 
preventing or escaping the result; that the plaintiff 
was bound to show himself and his mother to have 
been in the exercise of due care in respect tothe oc- 
currence from which the injury arose, and that this 
might be shown by evidence which excludes fault, 
and that the evidence reported was sufficient for that 
purpose. Craig v. New York, New Haven & Hart- 
ford R. Co., 118 Mass. 487; Com. v. Boston & Lowell 
R. Co., 126 Mass. 61, 68; Huickly vy. Cape Cod R. Co., 
120 Mass. 257; and that there was evidence enough of 
want of proper care on the part of the defendants, to 
make them responsible, on the ground that they were 
bound to conduct their gas in a proper manner, and 
had neglected so to do. Opinion by COLT, J.—Smith 
v. Boston Gas Light Co. 
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CURRENT TOPICS. 





The crse of Newton v. Newall, recently decided by the 
Supreme Court of Minnesota, and which had not at 
the time of its preparation come under our notice, 
may be usefully referred to this week as a supplement 
to our article on ‘‘Election Ballots and Mistakes in 
the Names of Candidates,’’ published in our last is- 
sue. There the question of the identity of a 
candidate voted for by incorrect or mispelled 
names, and the proper practice in such cas- 
es, being before the court, they say: ‘*With 
reference to the name by which a_ candidate 
may be sufficiently designated, we regard the follow- 
ing rules to be correct: If, for a certain office, there 
is but one person running of a given name, say the 
name of Frank E. Newell, a ballot for ‘‘Newell’’ 
simply, without any Christian name or initial thereof 
will pass, and should be counted for Frank E. Newell, 
and so should a ballot for Frank Newell, or F. E. 
Newell, or F. Newell. So, if to designate the person 
voted for, letters are used which do not properly spell 
the name ‘*Newell,” but do spell a word which is 
idem sonans this should be counted. All these should 
be counted for the reason that they designate the per- 
son intended to be voted for with reasonable cer- 
tainty. But unless the ballot is of one of these kinds, 
or of equivalent certainty (as it possibly may be, 
though we do not perceive how), it should be rejected. 
Therefore, a ballot for ‘Nall,’ or *Null,’ or ‘Neden,’ 
or ‘W. Null’ should not be counted for Newell. 
Neither should a ballot for ‘New,’ or ‘Newt,’ or 
‘Newto,’ or *Newn,’ or ‘Neto,’ be counted for a can- 
didate of the name of Newton. ‘Nuton’ and ‘New- 
ten’ may, however, be properly counted for such 
candidate. What would be the effect of proof before 
the district court that a candidate for an office was 
commonly known by some abbreviation of his sur- 
name, as well as by his full surname, and whether 
upon such proof a vote by such abbreviation could 
properly be counted for such candidate, are questions 
that have not been discussed in this case, and which 
we are not now called upon to decide. Certainly such 
proof would not be admissible before a board of town 
or county canyassers.’’ 





The first installment of opinions of the fall terms of 
the Supreme Courts of Michigan and Nebraska; which 
have just reached us, con.ains two cases which show 
that the judges have bad some solace during the heat 
of vacation. We presume that the first opinions filed 
this term must have been written in the dog-days; 
and if a judge ever finds it necessary to work during 
his holidays, we can not imagine a more agreeable oc- 
cupation than studying up such cases as Hrigbauin v. 
Vindquest. and People’s Ice Co. v. The Excelsior, 
in which opinions were filed last week by the Nebraska 
and Michigan courts respectively, that must have been 
prepared in July or August. Just now, however, 
they give us a chill. ‘Lhe first does not contain any 
new law. Krigbuum and Vindquest entered into a 
contract by the terms of which the latter was to fur- 
nish ice-houses, tools and saw-dust, teams and every- 
thing else necessary for the business; and the former 
was to do the work of cutting and storing the ice. All 
expenses were to be taken out of the amount realized, 
and Vindquest was to receive back the advances made 
by him out of the first proceeds; the profits to be 
afterwards divided between them. It would seem 
that Krigbaum had a taste for something stronger 
than ice in its liquid state, for the contract provided 





*Sthat if said Krigbaum shall become dissipated, and 
neglect the business, then the said Vindquest to have 
the right to terminate the agreement.’’ And subse- 
quently, on the pretext that Krigbaum had become 
dissipated, his partner terminated the partnership and 
took charge of the business. But this the Nebraska 
court held he had noright to do, saying: ‘*There is 
some testimony in the record tending to show that 
Krigbaum was addicted to the use of intoxicating 
liquors, but we failed to find any testimony showing 
that he thereby neglected his business. And the 
right of Vindquest depended on two conditions, 
viz.: ‘shall become dissipated and neglect the busi- 
ness.’ The defendant, therefore, had no right 
to determine the contract in the manner he did.’’ 
The Michigan case, however, is a novel one. The 
plaintiffs were engaged in the ice business on the De- 
troit River, along which and outside of a line fifteen 
feet from the shore they had constructed a boom. 
One day in January, 1878, the pond formed inside the 
boom being frozen over with hard, clear ice six inches 
thick, the defendant’s boat was, by her master, run 
backward and forward on the river, and so near the 
boom that the swel! caused by the steamer broke up 
the ice so that plaintiff was unable to harvest it, and 
the weather continuing mild thereafter, and ice not be- 
ing able to properly form, the plaintiff was, by reason 
thereof, unable to get a stock or fill its ice-houses. 
There was room for the boat to pass further away from 
the boom, and where the swell would not have in- 
jured the ice. It was held that the defendant was liable 
forthe damage. We shall print the full opinion in 
this case next week. We hope it will be a comfort to 
other courts in this region with next July in prospect, 
to know that the Law of Ice and Ice-men has not 
yet developed into anything like its proper pro- 
portions. Considering what a necessary article it 
is at all times and especially in warm weather and in 
our climate, the men who follow this occupation are 
not, as the law reports will show, as litigious as men of 
other trades. In the ten volumes of the JOURNAL we 
find only four cases on the subject: Hickv v. Hazard, 
4Cent. L. J. 600, on title by possession of ice in a riv- 
er; Myer v. Whitaker, 7Id. 141, on the property in 
ice ona non-navigable stream; Aschermann v. Brew- 
ing Co., 8 Id. 119 ,on the conversion of ice by allowing 
it to melt, and Higgins v. Custerer, 9 Id. 247, on the 
sale of ice ready formed. We sincerely hope that 
some new cases will arise before next summer. 








RECENT LEGAL LITERATURE. 





THOMPSON’S ‘‘CHARGING THE JURY.’’ 

This little book, comprising 180 pages, is filled with 
practical and exceedingly useful suggestions. It will 
prove a great convenience and help to judges, and, 
treating as it does of a subject of general interest, it 
may be read with profit, not only by the profession in 
general, but by all classes of citizens. The author 
has laid down with clearness the Jine which defines 
the boundary between the questions of law, which 
are for the court, and the questions of fact, which are 
for the jury. He has discussed fully and ably the 
important questions, now so frequently arising in prac- 
tice, as to the power of the court to order a non-suit, 
or direct the verdict. He has given us an interesting 
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chapter on ‘‘invading the province of the jury,’’ in 
which he lays down the principles by the avoidance 
of which the judge can always avoid this rock. He 
has also chapters on ‘‘the elements of the charge,’’ 
on *‘requests, exceptions, and the manner of giving 
the charge;’’ on ‘‘statutes requiring the charge to 
be in writing, and on ‘‘the principles which govern 
courts of error in granting or refusing new trials for 
misdirection or non-direction.’’ The reputation of 
Mr. Thompson as a thorough and careful law writer, 
well established by his previous publications, is en- 
hanced by this work, By it he has placed the profes- 
sion, and especially the bench, under renewed obliga- 
tions. 





Among the books which have been upon our table 
for some weeks awaiting notice, Mr. Abbott’s JUDGE 
AND JuRY (New York: Harper & Brothers, 1880), if 
not the most useful, is decidedly the most readable. 
Its ambiguous title is made clearer by the further 
words on the first page: ‘‘A popular explanation of 
the leading topics of the law of the land.’’ It will, 
we think, be of more interest to the layman than to 
the lawyer, though the latter might profitably put it 
in his valise when he starts on his vacation ramble, 
and enjoy his holiday none the less. The book gives 
an outline of our government and courts. introduces 
the most novel cases on the law of carriers and lot- 
eries, animals, photography, fireworks, telegraphy, 
and a dozen other subjects, which the reports present, 
and altogether makes up some forty very entertaining 


chapters on topics naturaily considered dry and unin-- 


teresting.——A TREATISE ON THE LAW OF PUBLIC 
SCHOOLS, by Finlay Burke (New York: A. S. Barnes 
& Co., 1880), 1s a handy book of reference on the 
questions which have arisen in the courts in the es- 
tablishment and conduct of our public-school system. 
The chapters on the employment of school teachers and 
school regulations will commend it to both teachers 
and directors, and as the book contains but 132 pages 
of text, and is written with clearness, and without the 
introduction of technical law terms, it ought to be in 
the hands of both these classes. We submit, how- 
ever, that ‘‘treatise’’ is a rather large name for a tiny 
book like this.——Two recent essaysin law publica- 
tion we have intended to draw attention to for some 
months, and the receipt of the bound volumes of 
their first year makes the present an opportune time 
to speak of their merits. We refer to the North- 
western Reporter and the Federal Reporter. The 
first of these works proposes to furnish to the legal 
profession a full report of every opinion filed in the 
Supreme Courts of Minnesota, Wisconsin, Iowa, 
Michigan, Nebraska and Dakota. It is issued in parts 
aa fast as the opinions are promulgated, and gives the 
Western lawyer, along way in advance of the regular 
series, the jndgments of the highest court of his own 
State and of five others. Plainly this isa valuable aid to 
the profession who are always on the look-out for the 
latest decisions on every topic. It is issued ata cost 
—considering the amount of matter it contains—sur- 
prisingly low, and to excite our anxiety as to how the 
publishers are able to pay the piper. But a 
work of this kind has its faults. The opinions, 
necessarily issued in a hurry, are frequently 
imperfect; the citations being unverified are often 
incorrect. The syllali, as we find on looking through 
the volume, are full of omissions and mistakes, and 
bear all the marks of haste. Then, again, the sub- 
scriber toa publication like this soon finds himself 
unable to wade through so much that he does not want 
in order to find the little that he doe want. Every 
opinion is printed in full—even those that the official 
reporter or the judges themselves have thought better 
not to publish; and the consequence is that we have a 








bushel of chaff to every pint of grain. A carefully se- 
lected and limited number of the leading cases by 
themselves, would be more satisfactory to a busy 
lawyer—provided the selection did not omit any case 
of any importance—than those cases mixed in and 
lost to sight in a mass of other cases of so little im- 
portance that they will never be referred to again by 
any court or lawyer in the land from now tothe end 
of the world. The Federal Reporter, however, is 
free from the worst defects of which we have spoken. 
The opinions of the judges of the United States Circuit 
and District Courts have not until now been complete- 
ly or satisfactorily reported. There have been excep- 
tions to this in a few circuits where the judges have 
either personally or by officers appointed by them, 
attended to the matter. But the present work 
commences a new departure in this particular, 
and we are certain that the practitioners in the 
Federal Courts throughout the land will give it 
the support it deserves. @ompared with the North- 
western Reporter its superiority is patent. A large 
portion of the opinions which it reports can not be 
found elsewhere; few of them are not worth report- 
ing; it is better printed and bears marks of editorial 
labor which its companion lacks. Both are published 
at St. Paul, Minn., by the West Publishing Company. 








NOTES. 


—One of our St. Louis subscribers, a well-known 
member of the bar of this city, writes as follows from 
an Austrian town: ‘‘DEAR S1r—Some of the ‘inter- 
stices of time,’ which even a tourist has, have been 
profitably filled by me this summer by the CENTRAL, 
the Albany and the Reporter, all of which have been 
sent regularly every week. I notice in your issue of the 
20th ult., a correspondent refers (p. 159) to Lord 
Ellesmere’s judgment imposing punishment for filing 
a too long pleading, and suggesting it would be profit- 
able to unearth and publish the judgment in extenso. 
I have read the decree referred to, and will furnish 
you a copy of it on my return home in a few weeks. It 
is well worth publication. I doubtif it can be found 
in our St. Louis libraries. I have read it in an old 
work, a copy of which is in the Cincinnati Law libra- 
ry. By the way, no lawyer ought to goto Cincinnati 
without visiting the Library there. It is almost a 
model one.’’ 

—— In respect of longevity, says the Solicitors 
Journal, the late Sir Fitzroy Kelly, who died last 
month, kept up the tradi‘ioas of his office. Only nine 
appointments of chief baron have been made during 
the last ninety years. Sir William Alexander was ap- 
pointed at the age of sixty-three, resigned at seventy, 
and died at eighty-one. Lord Lyndhurst, who occu- 
pied the post in the interval between his first and sec- 
ond chancellorships. attained the age of ninety-two. 
Lord Abinger was appointed at sixty-five and died at 
seventy-five. Sir Frederick Pollock was appointed at 
sixty-one, resigned at eighty-three, and died at 
eighty-seven; and Sir Fitzroy Kelly was appointed at 
seventy, and died at eighty-four. The title of ehief 
baron appears to have been first used during the reign 
of Edward II. Walter de Norwich was appointed a 
Baron of the Exchequer in 1311, and received a fresh 
patent in the following year on the death of Roger de 
Scotre, the then senior baron, and in the patent 
granted to his successor he is described as “nune Cap- 
italis Baro.’’? He retired from the court during his 
tenure of the office of ‘‘Treasurer of the Exchequer, ’? 
but returned to tne bench in 1317, and was then dis- 
tinctly appointed as ‘‘Capitalis Baro.’’ 








